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Policyholder
Protection Rules
by Thasnim Dawood, Assistant Ombudsman
The Consumer Protection Bill recognizes and takes
into account the high levels of poverty, illiteracy and
other forms of social and economic inequality in our
country in order to protect the interests of all
consumers and to ensure accessible, transparent
and efficient readiness for consumers who are
“subjected to abuse and exploitation in the market
place”. The purpose of the Bill is to promote and advance the social and economic welfare
of consumers in South Africa, as well as to improve access and the quality of the
“information that is necessary so that consumers are able to make informed choices
according to their individual wishes and needs”.
The Policyholder Protection Rules fall under the umbrella of consumer protection.

What is the objective of the Policyholder Protection Rules?
(PPR)
“The objective of these Rules is to ensure that policies as defined in Rule 1 are
entered into, executed and enforced in accordance with sound insurance
principles and practice in the interest of the parties and in the public interest”.

Why is it necessary to know of the Rules?
Not many people are aware of the PPR and of the rights and protection that they are afforded under these rules. It also
allows the insured, as a party to a contract, to understand the terms and conditions and to enter into the contract freely.
Few people who enter into an insurance contract are aware of the PPR and as a result, many of the disputes which arise
at the Ombudsman’s office are as a result of the insured not being made aware of the rights and duties under the short
term insurance contract.
The rules indicate that they were drafted with the protection of the consumer in mind.
The PPR directs that an insurer must at all times render services “honestly, fairly and with due skill and diligence”.

Direct Marketer
A direct marketer is an insurer who in the normal course of business carries on business in the form of direct marketing,
but not in the capacity as an authorized financial services provider.
A direct marketer would use direct marketing methods rather than working through a broker.
The following rules apply to direct marketers:
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Basic rules
It is required that representations made and information provided to a policy holder must be provided in plain and clear
language, avoid uncertainty or confusion and not be misleading.
The information must be adequate and appropriate in the circumstances and it must also take into account the level of
knowledge of the policy holder. All and any information provided by an insurer to the policy holder must be conveyed
in a clear and accurate manner so as to allow the policy holder a fair opportunity to enter into the contract being fully
aware of all the terms and conditions and making sure that any provision in writing must be in clear “readable print size,
spacing and format”.
The insurer must also provide to the policy holder accurate details of any special terms and conditions, exclusions,
waiting periods, loadings, penalties, excesses, restrictions or circumstances in which benefits will not be provided for.

Unilateral termination of policies
An insurer shall not unilaterally terminate any policy without giving notice to the policy holder (the procedure is set out
in the rules).

Grace period for paying premiums
Many complaints that arise at the Ombudsman’s office are also related to non payment of premiums. It is also important
for the policy holder to know, that an insurer must make certain that a policy provides for a period of grace for the
payment of premiums of not less than 15 days after the relevant due date. However in the case of a monthly policy
provision must apply with effect from the second month that the policy comes into being. This means that if there is a
due date in the first month of a monthly policy, a grace period will not apply in the first month. A period of grace will
apply in the second month and any subsequent months of the currency of the policy. It must be noted that “month” is
interpreted to mean calendar month. The insured may pay the premium within the grace period, regardless of whether
the insured pays before or after the event giving rise to the claim. It follows that the insured will still be covered as long
as the premium has been paid within the grace period.

Signing of blank or uncompleted forms
A policy holder may not be required, permitted or allowed by an
insurance party to sign any blank or partially
completed form for the purpose of
entering into a policy.

Penalties
“An insurance party involved who
contravenes or fails to comply
with the provision of these rules
shall be guilty of an offence and
on conviction liable to a penalty
or fine referred to in section
64(1)(c) or 65(1)(c), as the case
may be, of the Act.”
The Act provides that the fine
shall be one not exceeding
R100 000 or imprisonment for a
period not exceeding one year or
both.
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NEW APPOINTMENTS
A warm welcome to new OSTI Staffers:
WYNAND VAN VUUREN, ASSISTANT OMBUDSMAN
Wynand obtained a B Iuris degree at UNISA after which he was a state prosecutor in
the Department of Justice from 1999 until the end of 2003. In January 2004 he joined
the Litigation Department of a short-term Insurer and later became the Compliance
Officer within the group. Wynand joined the Ombudsman’s Office in July 2008

MOIRA DE SWARDT, SECRETARY TO ASSISTANT OMBUDSMAN,
WYNAND VAN VUUREN
Born and bred in Johannesburg, Moira obtained her Bachelor’s degree in Theology from
UNISA, she has had a varied working background including a fourteen year stint with
The Salvation Army and has extensive litigation and commercial legal experience.
Moira’s interests include first aid and home based care and wildlife conservation. Her
passion lies in the theatre and she is currently a judge for the Naledi Awards (Gauteng’s
theatre awards).

CECILIE VAN DYK, SECRETARY TO ASSISTANT OMBUDSMAN,
BILLY DOUGLAS
Cecilie is no stranger to the insurance sector as she worked for a short-term Insurer for
over four years as a legal secretary in their legal department before joining the
Ombudsman’s office. Cecilie has a BA Humanities Degree from the Rand Afrikaans
University and also completed an Executive Secretarial Diploma.
“I find the working environment at the Ombudsman very pleasant and enjoy the type
of work. I’ve met some interesting people since I’ve started here. I believe that the
Ombudsman offers a great service to the public and that they do indeed assist in helping
the man on the street when it comes to short term insurance issues between the Insured
and the Insurer’, says Cecilie. Despite her 2-year old daughter taking up most of her
time Cecilie enjoys scrap booking as a hobby.

DEE KEYS, SECRETARY TO ASSISTANT OMBUDSMAN,
DARPANA HARKISON
Dee matriculated from the Efficiency Business Academy in Johannesburg and holds
many computer proficiency certificates as well as a Diploma in Personnel Management,
obtained from Damelin.
In her spare time, she enjoys sewing, cooking and watching sport on TV.
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NEW APPOINTMENTS

Continued

BRUMILDA BLIGNAUT, RECEPTIONIST
Before joining the Ombudsman’s Office Brumilda worked in a call centre environment for
a vehicle finance house. She matriculated from Sir John Adamson School in 2005 and
obtained a Diploma in Pastel Accounting.
She says of the Ombudsman’s Office, “I have never worked in such a close knit environment
before. I enjoy what I do and the people that I work with. It’s very interesting to see just
how the Ombudsman can help consumers.”
In her free time Brumilda enjoys listening to music and going out with friends.

MELISSA VAN ZYL, DATA CAPTURER

Melissa temped before joining the Ombudsman’s Office as a data capturer. Of the Office
she says, “I really enjoy working at the Ombudsman’s Office, the people are very friendly.”
Melissa also enjoys listening to music and sings in a choir.

PRE-EXISTING DAMAGE
Details of the Claim
The Complainant registered a claim with her Insurer for storm damage to a retaining
wall, which collapsed as a result. The Insurer appointed an independent Consulting
Civil Engineer who inspected the collapsed retaining wall and following a thorough
investigation reported that a portion of the original wall had been altered some time
previously of which the alterations did not comply with the applicable building regulations.
It was the altered portion of the wall that had collapsed.
The property was constructed on a steep sloping site with the house platform above road level. The front portion
of the yard had been levelled with a number of terraces retained with the house platform above. The original building
plans of the property indicated the layout of retaining walls and terrace wall details. From the Engineer’s inspection
of the site however, it was apparent that the house platform had since been extended which required the lowest
terrace wall to be set back from its original position to widen the lower garden terrace with the wall accordingly
having to be raised in places.
(continued next page)
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OMBUDSMAN’S ADVICE: CASE STUDIES (CONTINUED)
PRE-EXISTING DAMAGE (CONTINUED)
The raising of the height of the wall automatically required additional measures to accommodate the increased load
of the soil/platform retained behind the wall. Such measures were not however included in the alterations and the
wall was therefore, not theoretically stable even before the collapse.
Furthermore, in the absence of formal drainage measures above the wall, surface water infiltrating the subsoils
saturated the backfill material and built up water pressure behind the wall causing it to collapse.
The Insurer thereafter rejected the claim on the basis of, inter alia, defects in design and construction.
The Complainant’s View
The wall had collapsed subsequent to the area having experienced a storm and was unaware of the instability /
condition of the wall prior to its collapse. When buying the property, the insurance was arranged through the bank,
which sent their assessor to the risk address to assess the home before granting her the loan. The bank’s assessor
should therefore have been qualified to note any poor design and construction and by granting the loan with the
assessor’s approval, the bank and/or Insurer had accepted the risk with all its defects whether blatant or latent.
Furthermore, the Complainant was not involved in the alterations to the retaining wall, which had been undertaken
by the previous owners and was therefore, of the opinion that she could not be held liable for the wall’s noncompliance and/or its collapse. The Complainant’s homeowners’ policy clearly provided cover for storm damage
and she was of the opinion that the Insurer is liable to compensate her for the loss in accordance with the cover
provided.
The Insurer’s View
The appointed expert determined the cause of collapse and when applying the policy cover with its terms and
condition to the expert’s opinion, the claim was capable of rejection in accordance with the applicable policy
exclusions. The Insurer was of the opinion that had the alterations to the retaining wall been constructed according
to the building regulations / requirements, the retaining wall would have withstood the storm as such walls should
do under normal storm conditions. The collapse of the wall is, therefore, not attributable to the storm but rather
the poor construction thereof.
The Insurer further explained that the purpose of the valuation (not assessment) by the bank is to determine whether
the security being offered is sufficient for the purpose of granting the loan. It is not incumbent on the valuator to
establish any latent defects on the property. It is the responsibility of the owner / purchaser to ensure that the
property they are purchasing is free of defects even if this would require employing an expert to do so where such
costs would have to be borne by the purchaser.
Ombudsman’s View
The Insurer adequately assessed the loss by obtaining expert opinion and thereafter applying the cover afforded
by the policy. The Insurer’s decision could not be faulted as the exclusion used to decline liability was correctly
applied and the Insurer was able to prove, by way of expert opinion, that the exclusion was directly material to the
loss. The Insurer’s view in regard to the bank’s valuator is correct and in line with the regulatory Code of Banking
Practice. The Ombudsman advised that the onus, at that stage, fell on the Complainant to prove fault in the Insurer’s
decision and allowed her the opportunity to employ her own expert to provide evidence of the contrary in order to
bring her claim within the ambit of the policy. The Complainant, however, was adamant that she was not responsible
for the poor construction of the retaining wall and was therefore not willing to incur the costs to prove otherwise.
The Ombudsman ruled in favour of the Insurer.
Many consumers are not always aware of the terms and conditions, which the cover afforded by an insurance policy
is subject to, particularly in regard to building cover. When homeowner’s insurance is placed with the assistance
of the bank when a home loan is granted, the risk is not assessed for insurance purposes other than to determine
the sum to be insured. The buyer of the property would have viewed a number of houses before making their
personal selection to purchase a particular one. In doing so the purchaser must be satisfied that the previous owner
of the property has not withheld any material facts regarding the property which may arise in a loss after the transfer
of the property. Consumers must therefore bear in mind that no Insurer will entertain a claim for loss / damage
caused by a condition which originated prior to the inception of the policy contract of insurance.
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OMBUDSMAN’S ADVICE: CASE STUDIES (CONTINUED)
THE PRINCIPLE OF PROPORTIONALITY APPLIED
The Insured’s son stopped at the Waterfront in Cape Town to do some shopping and parked the van in an open parking
area. When he returned after 30 minutes he found that the van had been stolen.
The claim was submitted to the Insurer and later rejected as the Insurer established, during
their investigation of the claim, that the son had become the regular driver for at least 8
months prior to the loss. This was also confirmed by the Insured who advised that as a
result of his ill health his son had become the regular driver of the incident vehicle.
The Insurer demonstrated a premium prejudice of approximately 40% in respect of the
change in regular driver. The loss occurred between 20h00 and 21h00 and it was unlikely
that the Insured, being of ill health and advanced age, would have been out at that time
of the night.
It was then put to the Insurer that as there appears to have been no intentional failure on
the part of the Insured to disclose the new regular driver and, rather, this happened inadvertently,
that the claim be settled pro-rata in proportion to the premium received. It was a result of the Insured’s ill/deteriorating
health that he could no longer drive and therefore his son took over the driving of his vehicle.
After some debate the Insurer eventually made a pro-rata offer of settlement which the Insured’s son accepted on
behalf of his father who had since passed away and the claim was settled.

THE MATERIALITY OF A TRACKING DEVICE
The Insured purchased a motor vehicle to be used in connection with his business as a building contractor. The
Insured used the motor vehicle to travel to church one Sunday and left the vehicle parked outside
the church premises. The vehicle was securely locked and a gear lock engaged. When the
Insured returned a short while later he discovered that the vehicle had been stolen. He
immediately reported the matter to the SAPS.
The vehicle was recovered by the SAPS a short while after it had been stolen, but the
vehicle was found to have been damaged. A claim was filed for the damage to the vehicle
but liability was rejected by the Insurer on the grounds that the policy required the motor
vehicle to be fitted with a satellite-tracking device. It was alleged that the vehicle had
not been fitted with a tracking device and the Insurer alleged that the Insured had
breached the terms of the policy. The vehicle was however fitted with an immobiliser.
Upon further investigation by the Ombudsman, it appeared that the vehicle had been
recovered by the SAPS within 30 minutes of it having been stolen. The Ombudsman pointed
out to the Insurer that the purpose of a tracking device was to enable the motor vehicle to be
tracked and recovered with the minimum of time. The vehicle had been recovered within an exceptionally short
period of its disappearance and the fitment of a tracking device would not have prevented any damage to the vehicle
from arising. The view of the Ombudsman was that the alleged failure on the part of the Insured to have fitted a
tracking device was not material to the loss and the Insurer had not been prejudiced by the alleged breach of the
policy condition.
The Insurer subsequently agreed to accept liability for the Insured’s claim and the Insured was indemnified accordingly.

SECURITY REQUIREMENTS
The Insured filed a claim for loss following upon a burglary which occurred at his home
in June 2007. The Insurer rejected liability for the Insured’s claim on the grounds
that the security requirements specified in the policy schedule had not been complied
with. These requirements required, inter alia, the fitment of steel burglar bars to
opening windows and doors. Furthermore whenever the residence was left unattended
or at night it was to be protected by an alarm system linked to a 24-hour armed
response.
(continued next page)
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OMBUDSMAN’S ADVICE: CASE STUDIES (CONTINUED)
SECURITY REQUIREMENTS (CONTINUED)
The Insurer further alleged that the Insured had been engaged in renovating his house, which had been taking place
since March 2007. As part of the renovation process the Insured intended replacing all steel windows on the residence
with wooden ones. Entry to the premises had been obtained via a kitchen window which had no security bars fitted.
The Insured stated that the window in question was only fitted less than one week before the burglary occurred and
burglar bars had been ordered but could not be fitted at that stage due to the window frame surrounding the
brickwork not being set. The Insured stated that he had travelled overseas on business on the day that the window
and glazing were fitted. The loss occurred some six days later.
The Insurer responded that the Insured had not informed it of the change in risk which arose from the renovations
carried out by the Insured. The Insurer’s contention was that the Insured may have complied with the security
requirements of the policy prior to the renovations being carried out, but the removal of the steel windows and the
replacement with wooden windows constituted a significantly different risk and that had it been informed by the
Insured that renovations were taking place which involved the removal of the old windows and security devices and
the leaving of opening windows unprotected for a period of time, then theft cover in terms of the policy would have
been suspended.
The Ombudsman, after review of all the facts and circumstances agreed with the Insurer’s contention that the
renovations carried out by the Insured had indeed constituted an alteration of the risk and should have been
communicated to the Insurer. The removal of the old windows and the burglar bars to permit fitment of wooden
window frames, which left the windows unprotected for a period of time and facilitated entry into the premises
amounted to a material alteration in the risk. The Insurer was accordingly justified in its rejection of the Insured’s
claim.

RECENT MEDIA RELEASES FROM THE OMBUDSMAN’S OFFICE:
THE OMBUDSMAN FOR SHORT-TERM
INSURANCE WARNS CONSUMERS TO MAKE
SURE THAT THEY UNDERSTAND THE
CATEGORY OF PERSON BEING INSURED
WHEN THEY TAKE OUT INSURANCE ON
THEIR MOTOR VEHICLE
The Ombudsman for Short-Term Insurance
warns consumers to ensure that they fully
understand and appreciate the basis upon
which motor vehicle insurance is taken out and the category of persons who are insured whilst
driving a motor vehicle belonging to an Insured.
“Motor vehicle policies are commonly underwritten on the basis of a “regular driver” or a “nominated driver”,
however in insurance, a regular driver is not the same as a nominated driver”, says Ombudsman for Short-Term
Insurance, Brian Martin. These concepts are used in order to assess the risk associated with the insurance of a
particular motor vehicle and the premium to be charged. The identity and profile of the driver of a motor vehicle
is obviously an important factor in risk, which the Insurer is being asked to assume as well as the premium to be
charged.
Certain policies of insurance define a “regular driver” as “the person who uses the motor vehicle the most frequently
and more than any other”, but this definition is not without its difficulties. The concept is not always capable of
precise definition. Where a policy is underwritten on a “regular driver basis”, other persons may drive the motor
vehicle in addition to the regular driver, provided that they are in possession of a valid driver’s license and that
they are only the secondary driver. It is vitally important that consumers correctly identify the regular driver in
instances where more than one person will drive a motor vehicle, to be insured on a regular driver basis and that
they provide this information to their insurance company or broker.
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REPORT BACK ON RECENT EVENTS

(CONTINUED)

A “nominated driver” policy, on the other hand, only gives cover to persons who are actually
nominated and recorded as a nominated driver on the policy of insurance. Any person who is
not nominated and recorded as a nominated driver on the policy schedule will not be covered.
The Ombudsman says that consumers should take heed of the fact that if a vehicle is incorrectly
insured or incorrect information is furnished to an Insurer concerning either a regular driver or a
nominated driver, this can result in a policy being declared void from inception, or the Insurer
having no liability to compensate for any loss or damage. “Utmost care must be exercised in
ensuring that the correct information is given to an Insurer and that any change in one’s
circumstances or day-to-day living is immediately communicated to one’s Insurer or broker so
that the necessary endorsements or changes to the policy can be made. Changes could include
any change of address or change in the use of a motor vehicle”, says Brian Martin.
If consumers are in any doubt as to whether their motor vehicle is correctly insured or not, they should seek
professional advice from a licensed broker, insurance advisor or attorney prior to taking out the policy. This will
avoid many problems that could arise at a later stage.
THE OMBUDSMAN FOR SHORT-TERM INSURANCE RECEIVES A SIGNIFICANT NUMBER OF COMPLAINTS WHERE
CONSUMERS MOTOR VEHICLE CLAIMS HAVE BEEN REJECTED ON THE GROUNDS THAT THEIR VEHICLES DID NOT
COMPLY WITH THE REQUIRED SECURITY MEASURES STIPULATED ON THEIR INSURANCE POLICIES
The Ombudsman for Short-Term Insurance says that many claims arising out of the theft or hi-jacking of motor
vehicles are rejected by Insurers each year on the grounds that the vehicle did not comply with the required security
measures stipulated by the policy and a significant number of these rejected claims are referred to the Ombudman’s
Office. It is thus imperative that consumers acquaint themselves with the specific requirements for theft and
hi-jack cover as laid down by their Insurers.
The theft of motor vehicles is a major problem worldwide and one of the biggest causes of claims submitted against
short-term Insurers each year. The theft of cars is often carried out by highly organised and sophisticated criminal
syndicates who are well versed in the workings of security devices and measures fitted to motor vehicles to prevent
theft.
To reduce the risk of theft of motor vehicles, Insurers will frequently insist upon the installation of a car alarm,
immobiliser or tracking device. The Insurer may also insist that these devices comply with certain standards or
specifications for cover to be effective. Should these devices fail through defects or poor installation the likelihood
of a vehicle being stolen or permanently lost will be increased.
“Where cover is conditional upon the fitment of specified security or tracking devices the onus is on the Insured
to ensure that the stipulated devices are fitted within the designated time period and to ensure that they are familiar
with the operation of any installed security measures”, says Brian Martin, The Ombudsman for Short-Term Insurance.
Particular care should be taken to ensure that the right security device is installed and that if the device is to
comply with any specification for standards such as VESA, that the device in question meets the standard. VESA
is the standard for devices fitted to the vehicle by a party other than the manufacturer whereas VSS rates devices
fitted by the manufacturer. Most Insurers have accepted the VSS rating in addition to the VESA rating. Generally
speaking, vehicles manufactured after 1996 would comply with the VSS standards but should the value of the
vehicle exceed a certain limit (usually R250 000) the Insurer might insist on the installation of a tracking device.
Where insurance cover is purchased from a direct marketer of insurance products, the Policy Holder Protection
Rules promulgated in terms of the Short-Term Insurance Act requires that certain information be furnished to a
prospective policy holder prior to entering into a policy which includes a general explanation of the principles of
the relevant contract and any information that would reasonably be expected to enable a prospective policy holder
to make an informed decision. Any particular requirements or restrictions relating to theft cover should accordingly
be properly discussed and drawn to the attention of a prospective policy holder by the Insurer, but the onus remains
on the policy holder to ensure that there is compliance with the requirements and conditions stipulated by the
Insurer for cover. “With the high incidents of vehicle theft and hi-jackings in South Africa it is imperative that policy
holders fully acquaint themselves with their obligations and regularly check that they comply with the requirements
for cover”, warns Brian Martin.
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WHAT DOES THE OMBUDSMAN DO?
The Ombudsman for Short-Term Insurance resolves disputes
between Insurers and consumers in an independent, impartial, costeffective, efficient, informal and fair way.
The Ombudsman is appointed to serve the interests of the insuring
public and the short-term Insurance Industry. The Ombudsman
acts independently of the Insurance Industry in all complaints. All
members of the South African Insurance Association conducting
personal lines and commercial lines business have voluntarily
agreed to accept the Ombudsman’s formal recommendations.
If you want to lodge a complaint or require assistance please contact
the Ombudsman’s Office by calling 0860 726-890 or visiting our
website at www.osti.co.za, where application forms can be
downloaded.

CONTACT US
If you would like to be added to our mailing list, please contact us on:
Tel: 011 726-8900, Fax: 011 726-5501 or email: info@osti.co.za
For more information on our activities, please visit our website at www.osti.co.za
We welcome any feedback or comments you may have.

Copyright subsists in this newsletter. No part of the newsletter may be
reproduced, transmitted or downloaded in any form or by any means, without
the permission of The Ombudsman for Short-Term Insurance.
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