
T h e  O m b u d s m a n  f o r  S h o r t - Te r m  I n s u ra n c e  N e w s l e t t e r
1

Issue No. 1 of 2009

IN THIS ISSUE (click on bullet to jump to article):

• The Ombudsman for Short-Term Insurance launches its Annual Report

for 2008 and announces the winner of its prestigious

Isabel Jones Ukusizana Award

• Effects of the National Credit Act & FAIS by Assistant Ombudsman,

Belinda Wheatcroft

• New Appointments at the Office

• Ombudsman’s Advice: case studies

• What’s New

• What does OSTI do?

• Contact us



T h e  O m b u d s m a n  f o r  S h o r t - Te r m  I n s u ra n c e  N e w s l e t t e r
2

Back to index

The Ombudsman for Short-Term Insurance
launches its Annual Report for 2008 and
announces the winner of its prestigious Isabel
Jones Ukusizana Award

The Ombudsman for Short-Term Insurance launched its Annual Report for 2008 and

announced the winner of its prestigious Isabel Jones Ukusizana Award at a function held

in Johannesburg on the 25th March 2009.  The function

was well attended by members of the industry and

media.

After a welcome by Chairman of the Board, Moses

Moeletsi, guests received a presentation by

Ombudsman for Short-Term Insurance, Brian Martin on

the highlights, achievements and challenges as

indicated in his Annual Report for 2008.

Milestones, Challenges & Highlights for 2008

The period under review saw many milestones being

achieved, most noticeably the recovery of monies for

consumers, namely R113 million.  This is the highest

ever recorded in any one year and represents a 28 %

increase over the recoveries made in the previous year,

which OSTI attributes to factors such as the introduction

of the principle of proportionality in settlements, stricter

enforcement of the provisions of the Policyholder

Protection Rules (PPR), an increase in the volume of

complaints received and the higher quantum involved

per complaint as a result of inflationary inputs.  In

addition the number of complaints received by the

Office increased by 7.48 %.  Of concern to the

Ombudsman was the decline in the average turn-around

time to finalise complaints by the Office which was the

result of losing professional staff, time needed for new

staff to settle into their new roles and the increase in

number of complaints being received.

The Ombudsman made only one ruling during the year

compared to the seven made last year.  “This is pleasing

indeed and reflects, to a large extent, the better

understanding which exists as to the approach adopted

by the Office to many common problems”, says Brian

Martin. “However differences of opinion continue to

exist with some insurers relating to issues such as

professional driving permits and the compliance with

statutory obligations for cover to exist in terms of

insurance policies.”

Left to right: Moses  Moeletsi (Chairman of the Board),
Darryl Dawson from MUA Insurance and Gail Walters
(Deputy Chairman of the Board), in the background,
Ombudsman Brian Martin

Gustavo Arroyo from RMB Structured Insurance

Trevor Devitt from OUTsurance
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The Ombudsman highlighted the Office’s concern in the number of complaints received
arising out of the rejection of claims for theft and burglary.  Many consumers are often
unaware of the policy’s obligations or the consequences of non-compliance. “We
urge consumers to make sure that they read and understand the conditions of the
policy contract before they agree to the terms”, says Brian.

Some insurers expressed a desire for an appeal mechanism to be put in place
against formal rulings made by the Ombudsman.  The matter was considered in
detail by the Office and a discussion paper was prepared on the subject; however
the Board of Directors of the Office felt that the introduction of an appeal mechanism
was not warranted and that the status quo should be maintained. Some of the reasons
for this decision were the increase in cost and turnaround time for complaints.

One of the biggest challenges facing the insurance industry is consumer education.

The Report also touches on the debate concerning the merits of establishing a single independent Ombudsman Scheme
for the Financial Service Industry, the motivation being that consumers can direct their complaints to one source as
opposed to several sources, which could be confusing.  The Ombudsman believes that the issue of easy access to the
Ombudsman Scheme should not be confused with their effectiveness and advises that voluntary schemes (such as the
Ombudsman’s Office) have unique advantages in terms of flexibility, informality and effectiveness through negotiation
and mediation which are not always possible through a statutory framework. In addition, voluntary schemes are able to
offer unique cost benefit advantages.  In terms of international benchmarking, a unit cost is defined as the cases finalised
in a year divided into the expenses for the year. In 2008, the Ombudsman’s unit cost was R1300 per case. This compares
very favourably with local and international Ombudsmen.

During the year the Office also increased the jurisdictional limits for commercial disputes, the turn over restriction on a
policy holder has been retained but has been increased to R10 million and the amount per claim has been increased to
R1 million.

Announcement of the winner and runners-up of the Isabel
Jones Ukusizana Award

After the presentation, Brian called upon Chairman, Moses Moeletsi
and Deputy Chairman, Gail Walters to present certificates to the
second and first runner-up and the prestigious Isabel Jones
Ukusizana trophy to the winner. The award is an annual award,
which recognises the significant contribution made by the insurance
industry to the functioning of the Office and to promote consumer
confidence in the industry.  Three finalists were selected for their
commitment to the effective resolution of complaints and their
application of the principles of equity.

The winner of the Isabel Jones Ukusizana Award for 2008 was MUA Insurance
Company Limited, with RMB Structured Insurance Company in second place
and OUTsurance in third place.  “Competition for this award has been intense
with several insurers being in contention for the award. This year, our Office
implemented a system to evaluate an insurer’s response to each complaint
received for the purpose of calculating the winner on a more scientific basis.
Our winners must be congratulated on their outstanding achievement,” says
Brian.
If you would like a copy of the Annual Report, please contact OSTI on
011 726-8900 or email info@osti.co.za.

(continued)
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With many first world countries facing economic turmoil at present, there is a lot
of pressure on financial institutions internationally to cut costs such as not paying
dividends to shareholders and significantly cutting the bonuses of top level
executives.  South Africa’s National Credit Act has however been lauded in its

conservative approach to money lending and the protection that the Act affords
consumers by prohibiting reckless lending.

With the National Credit Act passing into law in March 2006, many insurers were faced
with changing the way they write business and collect premiums, particularly in the Home

loan and Asset & Finance market.

Although the Short-Term Insurance Act provided for freedom of choice, the mortgagee was afforded the right to
insist that the secured property be insured with an insurer of the mortgagee’s choice.  When the National Credit
Act became effective on 01 June 2006, it meant that conditional homeowners insurance is no longer
permitted and that the consumer must be given the option of insuring their assets
with any insurer of their choice.  Most importantly, the act also requires that
insurers must ensure that premiums collected as part of a finance agreement
no longer attract interest as part of the finance agreement.
There is no doubt that the strict guidelines finance houses have to follow
when lending money have had a significant impact on Short-Term
Insurers who have seen a downturn in sales and customers moving
business as a result.

Outsourcing

Many insurers have had to become more creative in the way they sell
insurance.  Gone are the days that most policies are only sold directly
or by appointed brokers who made house calls to prospective clients.
The pace has increased and time is money.

Various insurance companies have opted to use the services of outsourced
call centres and underwriting managers to sell their products.  In principle
this approach makes business sense due to the pressure of reducing
cost-to-company expenses.  Unfortunately, in their enthusiasm to earn
commission on a sale, agents do not always consider the true
requirements of the consumer and due to the lack of understanding
on the part of the consumer who usually has to obtain insurance
speedily; consumers tend to enter into contracts hastily.
Ombudsman’s Office has found that sales consultants often do not
comply with Fais requirements.  Important information is not
disclosed upfront and as most insurers only do underwriting at
claims stage, many consumers are left disappointed when their
claims are rejected.

There is a duty on insurers to ensure that not only their own staff,
but that outsourced sales staff are Fais compliant.  A further
requirement is that prior to selling any specific product, individuals
must be accredited on that specific product.  This requirement is
in place to ensure that the individual selling a product is able to
provide fit and proper advice to the consumer purchasing insurance
cover.

Effects of the National Credit Act
and Fais by Belinda Wheatcroft,
Assistant Ombudsman
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Credit Bureau Information

Bearing in mind that underwriting usually only occurs at claims stage; some
consumers who have dutifully been paying their insurance premiums learn at
claims stage that they were considered to be an unacceptable or uninsurable risk
due to an adverse credit rating.

Most consumers do not realise that they have a duty to disclose their adverse
credit record to an insurer as found in Potocnik v Mutual and Federal Insurance

Company Limited 2003 (6) SA 559 (SE), and believe it to have been the duty of the
insurer to check this information at inception of a policy.

Credit checks are usually conducted when larger claims have been reported to an insurer
and complainants often comment to the Ombudsman’s Office that they do not understand

why an insurer settled a prior, smaller claim when the adverse credit rating was already in place.

When a claim is rejected on these grounds, the insurer will repudiate the claim and cancel a policy, Ab Initio.   Taking
this action is often to the detriment of the insured in instances when prior claims had been settled.  The ‘uninsured’
find themselves in a position of not only having their claim rejected and the policy cancelled, but that they may
also have to refund an insurer in respect of claims previously settled.  In many instances, the premium refund due
to the complainant will not offset the claim re-imbursement due to the insurer.

For obvious reasons, this is not an ideal situation and the Office of the Ombudsman would encourage insurers, in
the spirit of transparency, to use the technology available to them to conduct credit checks at inception of a policy.
 It must however be said that the Office of the Ombudsman finds it encouraging that certain insurers have already
taken the initiative to implement this strategy.

Act with Caution

The implication of the cancellation of a policy is often that consumers will most likely not be able to find alternative
insurance, as the individual is seen as a high risk.  It is in the interest of all parties that insurers satisfy themselves
that the credit information they rely on is accurate, up to date, relevant, complete, valid and not duplicated.  

For more information, contact Belinda Wheatcroft at belinda@osti.co.za

NEW APPOINTMENTS AT THE OFFICE

Effects of the National Credit Act (continued)

OSTI has pleasure in welcoming the following new staff members:

Andre Bouwer, Assistant Ombudsman

Having studied at the University of the Orange Free State and the Rand Afrikaans
University, Andre has a B.luris and LLB degrees together with a Labour Law
Diploma and is an admitted attorney of the High Court.  He started his working
career in 1978 in the Department of Justice as a prosecutor in East London and
was then transferred to the State Attorney’s office in Gauteng. He joined the
insurance sector in 1982 as a legal advisor before being promoted to Group
Manager of the Legal Department. Andre says of his appointment as Assistant
Ombudsman, “The Office of the Ombudsman for Short-Term Insurance is a
must for the insurance industry”.

In his spare time, Andre enjoys watching sport, hiking, diving, wildlife and
    photography.
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NEW APPOINTMENTS AT THE OFFICE

Valerie Mngadi, Assistant Ombudsman

Valerie completed her B Proc and LLB degrees at the University of the North
before joining the short-term insurance sector in 1998. In 2005 she served
her Articles and was admitted as an Attorney in 2007. Valerie joined the
office of the Ombudsman in March 2009 as an Assistant Ombudsman.
Valerie says, “I am a firm supporter of the consumer rights and the service
that this office provides it makes a difference in people’s lives.”

When not working, Valerie enjoys listening to music and spending time
with her daughter and friends.

Sharon Wood, Secretary to
Assistant Ombudsman, Andre Bouwer

Sharon is currently studying towards her LLB degree at UNISA and is in her
second year. She is no stranger to the short-term insurance sector, having
worked for two short-term insurers before joining the Ombudsman’s Office.
Sharon’s thoughts on OSTI, “I am excited to work with a winning team that
settles short term insurance disputes.”

Sharon loves fast cars and thoroughly enjoys watching the Grand Prix and
going to drag races. Sharon is the proud mom of two daughters, aged
11 and 3.

(continued)

Leonie Budricks, Secretary to Assistant
Ombudsman, Johan Janse Van Rensburg

After leaving school in 1992, Leonie obtained an Executive Secretarial

Diploma before joining a firm of attorneys as a personal assistant. Leonie

says of her appointment at OSTI, “I feel really blessed being offered the

opportunity to be a part of this office and know that I will have a long,

successful journey with OSTI.”

Leonie is a keen scuba diver and enjoys reading in her spare time.
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The Insured carried on business as an electrical contractor and from time to time hired
out a plant and equipment.  The Insured entered into a lease agreement with a customer
for the hire of a TLB machine.  The machine was hired out on the Insured’s standard
terms and conditions which included an undertaking on the part of the customer that
it would accept responsibility for the transporting of the machine to its site.  The
customer in turn engaged the services of a transport company to move the machine.
Whilst being transported to the customer’s site the truck conveying the machine was
involved in an accident resulting in extensive damage to the machine.  

The Insured instituted legal proceedings against the customer to recover the damages to the machine but its
customer was shortly thereafter placed in liquidation.  At that stage the Insured contacted his broker to enquire
whether it would be possible to file a claim against his Insurer but was advised that no cover for such events existed
and that no claim was possible.  However, after the Insured’s policy came up for renewal and the matter was again
queried with the broker, it was discovered that the policy did in fact provide cover for such eventualities and that
the Insurer would be liable to indemnify the Insured for the loss.  However the Insurer rejected liability for any claim
on the grounds of late notification.  The Insurer maintained that notification of the incident giving rise to the claim
had been given to the broker 38 days after the event occurred whilst the policy prescribed that notice was to be
given within a period of 30 days.

In the meantime the Insured’s attorneys obtained Judgment by Default against the customer and a claim was filed
with the liquidator.

The Insured appealed to the Ombudsman for assistance after the Insurer refused to reconsider the matter.  The
Insurer in its response to the Ombudsman relied upon a legal opinion obtained from its attorneys and maintained
that it was irrelevant that the failure on the part of the Insured to have provided a written notification of the loss
within the prescribed period caused no prejudice to the Insurer.  The condition was a condition precedent to any
liability on the part of the Insurer.

The Ombudsman drew attention to the fact that the incident giving rise to the claim had occurred on the 17th May
2006 and that the Insured had telephoned its broker on the 4th July 2006 to enquire whether it would be possible
to submit a claim for the damage to the machine.  The Insured had been given incorrect advice by the broker and
accepted the advice given in good faith.  It was only in February 2007, when the policy came up for renewal, that
the error was discovered.  The Insured’s claim was one for indemnity in respect of damage which was specifically
insured in terms of the policy.  The Insured had immediately taken steps to pursue a recovery from its customer and
had done everything possible to mitigate the loss.  The Insurer could not be said to have suffered any prejudice
through the late notification and if anything had benefited from the delay.  The purpose of a notification provision
was to enable the Insurer to investigate the cause and effect of the event insured against under the most favorable
circumstances and to ensure that immediate steps were taken to mitigate the loss.  Despite the technical late
notification, on the available facts the purpose of the notification provision had been achieved.

The Ombudsman pointed out that whilst a court may not have equitable jurisdiction to relieve the Insured of the
consequences of the notification condition, the Office of the Ombudsman did.  It was also pointed out that if there
was negligence on the part of the broker, then the matter would be referred to the FAIS Ombud for further investigation.

The Insurer thereafter made an ex-gratia offer to the Insured which was rejected and the Insured filed a formal
complaint with the FAIS Ombud concerning the conduct of the broker.  The Insurer and the broker thereafter entered
into an agreement in terms of which the Insured would be indemnified for the loss suffered.

LATE NOTIFICATION
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The insured operated a transport business and filed a claim with his insurer for damage to a mechanical horse and
trailer combination arising out of an incident when the driver of the vehicle lost control of the vehicle whilst descending
a hill.

The driver of the vehicle was a Zimbabwean national employed by the insured who was the holder of an international
driver’s license.  The insurer rejected liability for the insured’s claim on the grounds that the driver
of the vehicle “was not in possession of a valid PDP at the time of loss”.  The insured thereafter
approached the Ombudsman for assistance.  The insurer, in its response to the complaint
drew attention to the fact that the insured conducted business in both Zimbabwe and
South Africa.  It maintained that a Zimbabwean national “with a foreign license can
only drive on the authority of that license providing he is driving a vehicle registered
in the foreign country from which the license was issued.”  It was contended that
the driver “cannot drive a South African registered and licensed vehicle on his
Zimbabwean license.”  It was furthermore contended that “an international driving
permit is not a license and this is not an authority to drive a vehicle”.

The Ombudsman pointed out to the insurer that the grounds of rejection advanced for
the declinature of the insured’s claim was that the driver did not possess a valid PDP at
the time of the incident.  The Ombudsman invited the insurer to produce authority for the
proposition that an international driver’s license did not constitute a valid license in South Africa and also drew the
attention of the insurer to the provisions of the protocol on transport concluded between member states of the
Southern African Development Community in terms of Articles 22 and 23 of the SADC Treaty. In terms of the protocol
member states undertook to recognise driver’s licenses issued in accordance with agreed SADC codes, or an
international driving permit, as corresponding to and equal to its own.  Article 6.10 provides that a license issued
in one member state shall be valid for the driving of a vehicle in respect of which it has been issued in any other
member state.  Mutual recognition of licenses and permits also extended to Professional Driving Permits or other
documentation issued for the same purpose.

The Ombudsman also invited the insurer to demonstrate that the alleged absence of a PrDP was material to the
loss.  The insurer was unable to support any of its contentions and in particular was not able to support its allegation
that the international driver’s license possessed by the insured driver was not valid in South Africa at the time of
the loss.  The insurer subsequently “gave instructions for the claim to be settled” and the matter was resolved.

During October 2005 the Insured telephoned his broker and requested that he add a newly acquired truck to his
commercial policy.  The Insured carried on business as a transport contractor.  Approximately one month later the
Insured contacted his broker again and requested a quotation for goods-in-transit cover in respect of goods to be
conveyed by the vehicle which was added to the policy.  The Insured represented that the vehicle would be transporting
cement, wood and other building materials to various destinations. The Insurer declined the proposal for
goods-in-transit cover on the grounds that the nature of the goods in transit was classified as an undesirable risk
in terms of the Insurer’s underwriting standards.

After the Insured’s vehicle had been added to his existing policy, the Insured’s broker contacted the Insurer requesting
that the vehicle be moved to a new policy, to be issued in the name of the same Insured.  This request had apparently
been initiated by the Insured’s auditor.  A new policy was issued.

In April 2007 the Insured’s vehicle was involved in a collision whilst conveying goods from Cape Town to Johannesburg
and was determined to be a write-off.  The Insured filed a claim against the Insurer but the Insurer rejected liability
for the claim on the grounds of misrepresentation or non-disclosure.  The Insurer purported to cancel the policy ab

DRIVER’S LICENSE WOES

(continued)

NON-DISCLOSURES
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initio.  The Insurer maintained that the Insured did not disclose to it, at the time of
adding the vehicle to the policy, the fact that the vehicle was to be used for purposes
that did not relate to the Insured’s business which was earth moving.  The Insurer
alleged that the vehicle was in fact being used for long distance haulage to transport
goods belonging to a third party.  The Insurer maintained that the Insured had changed
its line of business from earth moving to that of a transport contractor conveying goods
on a long distance haulage basis.  The Insurer maintained that this change was material
and that this affected its assessment of the risk under the relevant policy.  The Insurer
contended that in terms of its underwriting standards, the business of transport contractors
was classified as a declined risk and had it been aware of the true circumstances, it would have declined the proposal
for cover.  As motivation for its cancellation of the policy the Insurer stated that the nature of transport contracting
demands long distance driving on a frequent basis, often at night.  The goods conveyed are often targeted for theft
or hi-jacking and the fact that goods belonging to third parties are being carried for reward creates a high demand
to meet tight deadlines to specified destinations.  The pressure to meet deadlines coupled with the frequency of
traveling significantly increases the risk of accidents.

The Insured maintained that at no stage had he been advised by the Insurer that he could not utilise the trucks for
purposes other than earth moving and that his business premises had been visited by not only his broker but a
representative of the Insurer.  The Insured also maintained that neither the broker nor the Insurer had enquired as
to the purpose for which the vehicle was to be insured nor had they advised him that he could not insure the vehicle
under the same policy pertaining to his other vehicles.

The Ombudsman after reviewing all the facts upheld the Insurer’s decision to cancel the policy ab initio and pointed
out to the Insured that the duty of disclosure arose at the inception of a policy and that the Insurer was entitled to
a disclosure of all information material to its assessment of the risk proposed and the premium to be charged.
Having regard to the fact that the Insured had been conducting an earth moving business the Insurer was entitled
to assume that the vehicle would be used for the same purpose in connection with the Insured’s business.  The
Ombudsman accepted the Insurer’s explanation that the fact that the vehicle would be used to convey goods
belonging to third parties on a long distance contracting basis would have resulted in its declinature of the proposal.
The Ombudsman pointed out to the Insurer however that if there had been a material non-disclosure, then its remedy
was to cancel the policy ab initio in which event a refund of all premium paid by the Insured would have to be made.
The Insurer subsequently refunded to the Insured an amount of R76 517-69 by way of premium paid.  The Insured’s
complaints regarding the conduct of his broker were referred to the FAIS Ombud for further investigation.

The Insured, which carried on the business of a transport contractor, filed a claim against its Insurer for damage
suffered to one of its trailers as a result of a motor vehicle collision.  The collision occurred in Zimbabwe whilst the
vehicle was conveying goods between Zambia and South Africa.  The Insurer subsequently declined liability for the
Insured’s claims on the grounds that the driver of the vehicle did not possess a Public Driver’s Permit (PDP) which
extended to the conveyance of hazardous goods.  The Insurer relied upon a specific exception in the policy which
provided that “if any vehicle, driver or operator at the time of any accident giving rise to a claim in terms of this
policy is found not to comply with the National Road Traffic Act No. 93 of 1996 (as amended) or any relevant traffic
ordinance insofar as they apply to vehicle licenses, clearance certificates, operator permits, driver’s license,
professional driver’s permits and prescribed dangerous goods permits, then all benefit under this policy shall be
forfeited”.

It appeared that the insured vehicle was carrying chemicals classified as dangerous goods and that the driver of
the vehicle, who was a Zambian national was at the time waiting for a card type driver’s license displaying the
endorsement “D” covering the conveyance of dangerous goods on the PDP category section.  The driver was in
possession of a valid temporary driver’s license and had applied for the relevant endorsement on his PDP after he

(continued)

FALLING BETWEEN THE CRACKS OF OMBUDSMAN SCHEMES

NON-DISCLOSURES (continued)
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had undergone training and had been certified as a “hazchem driver”.

The Insured approached the Ombudsman for assistance.  The Insurer immediately
objected to the jurisdiction of the Ombudsman to consider the Insured’s complaint on
the grounds that the turn-over of the Insured exceeded the jurisdictional limit for
commercial disputes which could be handled by the Office of the Ombudsman.  In this
regard it was common cause that the Insured’s turn-over exceeded the sum of
R10 million per annum.

The Ombudsman indicated to the Insurer that the alleged defect in the PDP of the Insured driver
 was not material to the loss nor had the Insurer suffered any prejudice through the driver’s PDP not having been
appropriately endorsed at the time of the accident giving rise to the claim.  The driver had undergone the necessary
training and was certified to convey dangerous goods.  He had applied for a new PDP with the appropriate endorsement
and the document was likely to be issued in due course.

There was nothing to suggest that the Insured and the driver were anything other than victims of bureaucratic
inefficiency.  The Ombudsman also pointed out to the Insurer that the provisions of the specific exception relied upon
amounted to a forfeiture clause and that the forfeiture of all benefit under the policy to indemnification for an otherwise
legitimate claim was excessive and not in keeping with the actual harm or prejudice suffered by the other party and
hence was in conflict with the provisions of the Conventional Penalties Act.  The Ombudsman was of the view that, in
terms of the principles applied by his office on equitable grounds, the Insured should be indemnified for the loss
suffered.  A formal ruling in favour of the Insured would be made by the Ombudsman in similar circumstances in respect
to matters falling within its jurisdiction.

The Insurer refused to accept the views of the Ombudsman or consent to the matter being dealt with by the Office of
the Ombudsman which thereafter left the Insured with no alternative but to either proceed with litigation or seek
assistance from the FAIS Ombudsman in his capacity as default Ombudsman in terms of the Financial Services
Ombudsman Schemes Act (FSOS Act).  The FAIS Ombud has jurisdiction to entertain complaints which fall outside of
the jurisdiction of any other recognised Ombudsman Scheme.  The Insured thereafter approached the FAIS Ombud
for assistance and the Insurer once again objected to the jurisdiction of the FAIS Ombud to consider the complaint
on the grounds that the turn-over of the Insured exceeded the jurisdictional requirements in terms of the Regulations
to the Financial Services Ombud Schemes Act.  In terms of Regulation 7 (e) and Section 19 (a) and (b) of the Act, the
statutory Ombud is not empowered to deal with a complaint where the complainant is a person carrying on any
business or profession with a nett asset value, an annual turn-over or annual income of more than R8 million.  The
FAIS Ombud likewise indicated to the Insurer that it shared the approach to the matter adopted by the Ombudsman
for Short-Term Insurance and that a determination in favour of the Insured would be made on similar facts in respect
of matters falling within its jurisdiction.

This case illustrates the need for the jurisdiction of Ombudsman Schemes to be expanded and to keep pace with
commercial reality.  It also illustrates the harshness and unfairness resulting from technical provisions in insurance
policies being implemented in a rigid manner and without equitable considerations being taken into account.

The Insured was the owner of a commercial building situated in Cape Town and which was damaged as a result of
a fire which occurred in December 2005.  The Insured submitted a claim against its Insurer for the damage occasioned
by the fire.

Upon investigation it appeared that the Insured had only insured certain floors of the building and not the entire
building.  It appears that the building was only partially occupied by tenants and that certain floors were unoccupied.
 The fire in question had emanated from the third floor of the building which was “uninsured” and had spread to
the “insured” portion of the building.  The Insurer maintained at the time that the policy was taken out, it was
unaware of the fact that the Insured only intended to insure certain floors and not the entire building.  The Insurer
stated that had it been aware of the circumstances, it would have declined the cover requested.  The Insurer also
maintained that average was applicable to the Insured’s claim having regard to the replacement cost of the building
as a whole.  The Insured maintained that it had been agreed with the Insurer that average would not be applied and

(continued)

THE DANGERS OF PARTIAL AND UNDER-INSURANCE

FALLING BETWEEN THE CRACKS OF OMBUDSMAN SCHEMES (continued)
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that the re-instatement cost should be determined by reference to only the first three
floors of the building which had been occupied at the time of the loss.

The Insurer, through the services of a Consulting Architect, determined the replacement
cost of the building as a whole at R32.2 million and the replacement cost for the first three
floors at R12.5 million.  On this basis the property had only been insured for 24.97% of its
correct value.  The Insurer thereafter made an ex-gratia offer to the Insured based upon the estimated
replacement cost and the loss suffered.  The Insured disputed the re-instatement cost calculated by the Insurer or
the application of average.

The Insured, without formally rejecting the Insurer’s offer approached the Ombudsman for assistance and argued
that the building had only been “slightly under insured”.  The Insured maintained that the replacement value for
the first three floors was R4.5 million whilst the sum insured had been R3.14 million.  He maintained that the
replacement cost of the building as a whole was irrelevant as the whole building had not been insured.

The Insured insisted upon a meeting with the Ombudsman and was accompanied by a quantity surveyor at the
meeting.  At the meeting the Insured produced a certificate issued by the quantity surveyor which merely stated
that a “preliminary site inspection” had been conducted and that the cost of re-instatement of the first three floors
had been calculated at R4.8 million and the cost of replacement of the building as a whole at R11.8 million.  The
certificate further stated that the valuation had been compiled “in conjunction with plans and relevant documentation
like engineer’s bending schedules/plans”.  It was also argued that the figures arrived at by the Insured’s quantity
surveyor was in line with the estimated replacement costs arrived at by a loss adjuster appointed to investigate the
matter.

The Ombudsman pointed out that a loss adjuster without any special knowledge or skill would not be in a position
to accurately estimate the replacement cost of a building and that this was a matter to be determined by an
appropriately qualified and experienced quantity surveyor or architect.  The certificate furnished by the quantity
surveyor was also unhelpful and insufficient in as much as it contained no detail concerning the method of calculation,
or even a description of the size of the building, its method of construction or standard of finishes.

After the Insured refused to accept the views of the Ombudsman a formal ruling was made in which the Insured was
directed, within a period of 30 days, to obtain a comprehensive report from a registered quantity surveyor practicing
in South Africa which report was to contain a detailed, reasoned and clear basis for the method of calculation
employed by the quantity surveyor as well as the result achieved.  The Insured failed to comply with the deadline
set by the Ombudsman, but later produced a further report by the quantity surveyor which once again simply
re-instated the figures previously arrived at stating that the valuation “is based on actual quantities taken off plans
provided by you as well as actual on-site dimensions etc. taken by us during our site inspections”.  It was furthermore
stated that the valuation amounts represented replacement costs as at December 2005.

The Ombudsman again rejected the report furnished by the quantity surveyors as being insufficient and unreliable.
 The Insurer’s consulting architect was however requested to review the report of the quantity surveyor.  The Insurer’s
consulting architect recalculated the cost of replacement at R16.7 million for the first three floors and R31.2 million
for the building as a whole.  A detailed basis for the calculations made was furnished and it was furthermore pointed
out that the estimate furnished by the Insured’s quantity surveyor did not include the cost of demolition, escalation
or professional fees and had also been based upon rates which were considered “grossly understated”.

The Ombudsman rejected the replacement cost estimated by the Insured’s quantity surveyor and upheld the
replacement cost arrived at by the Insurer’s consulting architect on the basis that these costs had been determined
in an objective, transparent and consistent manner.  The Ombudsman ruled that, leaving aside the question of
whether there had been a material misrepresentation at the inception of the policy which would have entitled the
Insurer to void the policy ab initio, as this issue had not been raised by the parties, the building should clearly have
been insured as a whole.  A building could not be “partially insured” as this amounted to selection of a risk against
the Insurer, as was evidenced by the facts of the matter where a fire had started on an “uninsured” portion of the
building and had spread to an “insured” portion of the building.  It was doubtful whether the Insurer would have
agreed to insure the building at all had the true actual position and basis for insurance cover been disclosed.  The
Ombudsman upheld the Insurer’s contention that average should be applied and should be calculated on the basis
of the estimated replacement cost for the building as a whole as determined by its consulting architects.

(continued)

THE DANGERS OF PARTIAL AND UNDER-INSURANCE (continued)
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Copyright subsists in this newsletter. No part of the newsletter may be
reproduced, transmitted or downloaded in any form or by any means, without
the permission of The Ombudsman for Short-Term Insurance.

Back to index

WHAT DOES THE OMBUDSMAN DO?
The Ombudsman for Short-Term Insurance resolves disputes between Insurers
and consumers in an independent, impartial, cost-effective, efficient, informal
and fair way.

The Ombudsman is appointed to serve the interests of the insuring public and
the short-term Insurance Industry.  The Ombudsman acts independently of the
Insurance Industry in all complaints.  All members of the South African Insurance
Association conducting personal lines and commercial lines business have
voluntarily agreed to accept the Ombudsman’s formal recommendations.

If you want to lodge a complaint or require assistance please contact the
Ombudsman’s Office by calling 0860 726-890 or visiting our website at
www.osti.co.za, where application forms can be downloaded.

If you would like to be added to our mailing list, please
contact us on:
Tel: 011 726-8900, Fax: 011 726-5501 or email: info@osti.co.za

For more information on our activities, please visit our website at
www.osti.co.za
We welcome any feedback or comments you may have.

OSTI’s website undergoes a face lift

OSTI’s website has recently undergone a face lift in terms of its design as well as the content.

We welcome any feedback on the website or suggestions that you may have. Remember to

add our address to your favourites, its  www.osti.co.za

OSTI launches its promotional DVD:
Understanding Insurance: the role of the Ombudsman for Short-Term Insurance

OSTI launched the first of a series of promotional and educational DVD’s to guests, at the

launch of its Annual Report, recently. The first in a series of DVD’s planned, is titled

“Understanding Insurance: the role of the Ombudsman for Short-Term Insurance”. The DVD’s

are modular based and will cover a variety of issues and topics.  If you would like a copy of

the DVD, please contact OSTI on 011 726 8900 or email info@osti.co.za.
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