


It has become customary for the Annual Report of the Ombudsman each

year to reflect a particular theme or message.  For my term of Office I have 

elected to portray the various classes of insurance which most frequently

give rise to complaints to our Office.  This year the spotlight falls upon 

homeowners insurance, which after motor vehicle insurance, represents the

area giving rise to the most complaints received by the Ombudsman.

Homeowners insurance is perhaps the most misunderstood type of policy

available to the consumer and frequently gives rise to considerable 

dissatisfaction on the part of consumers – usually over the scope of the

cover provided by the policy and whether a particular loss is covered by the

policy or not.  Home ownership represents perhaps the biggest single 

capital investment of the average citizen and it is not surprising 

that strong emotions are ignited when claims for damage to immovable

property are not resolved in terms of the Insured’s expectations.

The focus for the 2008 Annual Report is thus on domestic residential 

property.  It has been said that a man’s home is his castle: in modern 

society a home is now more of a store of wealth, a retirement nest-egg,

than a castle.

To resolve short-term 
insurance complaints fairly,
efficiently and impartially



Report from the Chairman of the Board   ............................................ page 2

Report from the Ombudsman ............................................ page 4 - 8

Case Studies ............................................ page 9 - 12

Statistics ............................................ page 13 - 14

Letters of appreciation ............................................ page 15

The Team ............................................ page 16 - 20

Terms of Reference ............................................ page 21 - 23

Members of the Board ............................................ page 24

Members of the Ombudsman ............................................ page 24

Staff of the Ombudsman ............................................ page 24

Th
e O

m
b

ud
sm

an
 fo

r Sh
o

rt-Term
 In

su
ran

ce A
n

n
ual R

ep
o

rt 2
0

0
8



Moses Moeletsi
Chairman of the Board



This is the second year that I have had the privilege and honour of serving as

Chairman of the Board of the Ombudsman for Short-Term Insurance. Last year I

reported on the major upheavals that the Office experienced due to the loss of

skills as a result of retirement and resignations. Suitably qualified and skilled 

individuals were employed during the course of last and this year. However, new

staff need time to become fully effective from an operational perspective and this

resulted in a further deterioration in the turnaround time for complaints. Hopefully

this trend will be reversed in 2009 as the new staff settle down in their new roles.

Notwithstanding this drawback, the Office still managed to close almost 8 000 

matters and for the first time ever, recovered more than R100 million for 

consumers. Indeed a wonderful achievement.

2008 was also the second year in Office for the Ombudsman, Brian Martin. 

The Board enjoys a healthy relationship with the Ombudsman and we are indeed

grateful to have such an experienced person in charge of the Office in these 

uncertain economic times. Fortunately the crisis in the developed world has had

limited impact on local insurers and this is borne out by the fact that the increase

in complaint volumes remained within reasonable limits.

The year under review gave the Board the opportunity to embark on a few projects

to further strengthen corporate governance and to ensure that the Office employs

and retains suitably skilled human capital to fulfil the very important 

socio-economic function that it fulfils. A strategic planning session was held in

January where the Board identified key risks for the Office as well as a review of

the measures in place to counter or restrain these risks. As mentioned above, 

adequate staffing was a key risk identified and consultants were appointed to draft

a comprehensive retention strategy that has already been partially implemented.

Given the above I would like to express my gratitude to the Board, Mr Brian Martin

and the staff for their hard work notwithstanding the challenges that we faced 

during the year under review. I would also like to express my gratitude to the 

industry for their continued support of this Office.

Moses Moeletsi

Chairman of the Board

from the Chairman of the Board
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Brian Martin
Ombudsman for Short-Term Insurance



MILESTONES FOR 2008

2008 represented my second year in Office as the Ombudsman.  The year was a significant one in the 
history of the Office with many new achievements being attained.  In the year under review the Office
received a record number of complaints, but continued to be dogged by many of the problems 
experienced in 2007 in coping with the demands placed upon it, particularly in the attraction and 
retention of capable professional staff.  It recovered more money for complainants than at any other time
in its history, due to a variety of factors, but at the same time faced many threats and challenges to its
efficient operation, both of an internal and external nature.  The Office of the Ombudsman is constantly
evolving and if it is to meet the expectations of both Consumers and the Industry that it serves a review
of the adequacy of its staff compliment, powers and jurisdiction, may be required on an ongoing basis.
Despite the challenges faced, I think it can be said that the Office managed to live up to the demands
of its mission statement which is:

“To resolve short-term insurance complaints fairly, efficiently and impartially”

Number of Complaints

The number of formal complaints received increased by 7.48%

• Formal complaints against the Insurers arising out of the rejection of claims or other insurance 
related complaints was 9763.

• Preliminary complaints which numbered 3135 including general enquiries from consumers, requests 
for guidance or advice, complaints regarding alleged poor service delivery on the part of insurers, or 
matters falling outside of the jurisdiction of the Office.  Many of these complaints resulted in 
referrals to other Ombudsman Schemes or consumer bodies for further attention.

• The total number of complaints received was 12 898.

• In addition, the Call Centre dealt with a total of 40 880 incoming calls.  If the total number of
returned calls is added, the Call Centre managed to successfully deal with a total of 55 982 calls.  This 
gives an indication of the workload which the Office faces each working day.

2008 Records the highest monetary value of recoveries ever on behalf of complainants

In 2008 the Office of the Ombudsman recovered R113 186 182 on behalf of complainants.  This is 
the highest ever recorded in any one year and represents a significant increase over the recovery 
(R83 965 356) made in the previous year, 2007.  The increase in the value of recoveries is due to a 
number of factors such as the introduction of the principle of proportionality in settlements, the stricter
enforcement of the provisions of the Policy Holder Protection Rules (PPR), the increased volume of 
complaints received and the higher quantum involved per complaint as a result of inflationary inputs.

Turn-around time for the resolution of complaints

William Gladstone is often quoted as having said that “justice delayed is justice denied”.  The turn-around
time for the resolution of complaints has often been used as one of the benchmarks for the assessment
of the effectiveness of an Ombudsman Scheme.  The turn-around time for the resolution of complaints is
however directly affected by the volume of complaints received and the number of professional staff at
the disposal of the Office to investigate complaints.  The turn-around time is also significantly affected
by the time taken by insurers to respond to complaints received.  The average turn-around time declined
alarmingly in the year under review to 178 days but this was to a large extent compensated for by an
increase in the overturn rate and the increase in the monetary value of recoveries.  The resignation of
virtually all the professional staff over the past two years due to intense competition for their services
by the Industry has meant that the professional staff of the Office is comprised of less experienced 
persons who will take time to hone their skills.  As the new team of professional staff becomes more adept
at coping with the huge demands which are currently being made of them, it is hoped that an 
improvement in the turn-around time will result.

Concerted efforts are currently being made to reduce the time taken to resolve complaints and the 
co-operation of the Industry in this regard is appealed for.

from the Ombudsman

4

Th
e O

m
b

ud
sm

an
 fo

r Sh
o

rt-Term
 In

su
ran

ce A
n

n
ual R

ep
o

rt 2
0

0
8



Introduction of the Isabel Jones “Ukusizana” award

One of the highlights of 2007 was the launching of the Isabel Jones “Ukusizana” Award which is awarded on
an annual basis to the insurer which displays the greatest commitment to the effective resolution of complaints
and the application of “Ombudsman’s jurisprudence” which is based upon both legal and equitable principles. 

The Office of the Ombudsman cannot function effectively without the active co-operation and participation in
its activities by the Industry.  The Award is symbolised by a bronze trophy commissioned by Kwa-Zulu Natal
sculptor, Sarah Richards.  In 2007 the Award was bestowed upon OUTsurance who were indeed a worthy 
winner.  The competition for this Award in 2008 has been intense and there are several insurers who are in 
contention for the Award.  The Office implemented a system to evaluate an insurer’s response to each complaint
received for purpose of calculating the winner on a more scientific basis.

THE FINANCIAL SERVICES OMBUDSCHEMES ACT

The Office of the Ombudsman is recognised as a voluntary scheme in terms of Section 11 (4) (a) of the Act.  In
2008 a formal inspection of the Office was carried out by the FSOS Council established in terms of the Act.
Various meetings were also held with representatives of the Financial Services Board (FSB) on a variety of issues
concerning the structure and functioning of Ombudsman Schemes in South Africa.  A very cordial relationship
exists between the Office and the FSB and the Office actively participates in the formulation of input to 
discussion papers issued by the FSB.

Sadly, the relationship between the Office and the Office of the FAIS Ombud over the past year has been a 
difficult one due to confusion in jurisdiction and considerable room for improvement exists in this area.  It is
unfortunate that the FAIS Ombud declined to enter into a memorandum of understanding with the Office on
the issue or even to agree to a meeting to discuss the matter.  However, a formal meeting was held with the
FAIS Ombud under the auspices of SAIA in November 2008.  A number of issues of concern were raised 
including the undesirability of “forum shopping” where complainants, if unsuccessful in a complaint in one
Ombudsman Office could simply approach another Office in the hope of achieving a more favourable outcome.
Practical difficulties still remain through the confusing jurisdiction of the various Ombudsman Schemes and it
appears that legislative intervention may be required to clarify the jurisdiction of Ombudsman Schemes acting
within the Financial Services Sector.

STAFF MATTERS

During 2008 the staff compliment of the Office increased to 32.  However, as previously referred to, of 
considerable concern is the continued loss of experienced and capable professional staff to the Industry, which
has significantly impacted upon the efficient functioning of the Office.  The recruitment and retention of 
professional staff, particularly those with both a legal and insurance background, has now become the number
one priority of the Office.  A firm of professional consultants was engaged to examine all aspects and practices
in relation to the employment of professional staff and significant changes are in the process of being 
implemented by the Office in the hopes of more effectively rewarding the professional staff for their dedication
and commitment.  In the year under review the professional and support staff was called upon to perform at
unsustainable levels.  Hopefully, in 2009 the individual workload will decrease due to the various initiatives
which have been introduced including the recruitment of further staff, which will improve the demands made
upon individual members.  If the Office is to continue to render an efficient high quality service to the public
it is essential for the Office to attract and retain the very best skills.

INDUSTRY MATTERS

Application of the principle of equity

In January 2008 a workshop was held to which members of the Industry were invited.  The purpose of the 
workshop was to explain the structure, workings and approach of the Office of the Ombudsman to frequently
encountered issues and to promote a better understanding of the workings of the Office.  The workshop was a
considerable success and led to many requests for individual presentations throughout the course of the year.
The event will be repeated in 2010.  

An appreciable improvement was noted throughout the year in the understanding of the application of equity
by the Office, particularly the yardsticks of materiality and prejudice as the measure for the assessment of
whether a claim should be accepted or not.  2008 also witnessed a better understanding on the part of the
Industry of the requirements for the recognition of Ombudsman Schemes in terms of the FSOS Act.

from the Ombudsman (continued)



Overturn rate

The overturn rate for claims rejected by insurers in
2008 was 37% compared to 35% for the previous year.  This
increase is largely attributable to the introduction, on a formal
basis, by the Office of the principle of proportionality and the intention
on the part of the Insured in cases of incomplete or inaccurate disclosure.
In cases involving incomplete or incorrect disclosures at the time of inception which resulted in incorrect 
premium assessments insurers have been encouraged to approach such matters on a proportional basis as
opposed to the application of an “all or nothing” basis.  The emphasis in this enquiry is on whether the Insured
acted out of ignorance or a lack of understanding, as opposed to a deliberate attempt to mislead.
Unfortunately the Office continues to receive a large number of complaints which ultimately have their origin
in a lack of understanding of the basic principles of insurance or the significance and importance of 
information which is communicated to an insurer at the time of inception.

Rulings in 2008

In the year under review only one formal ruling was made compared to seven such rulings in the previous year.
This is most pleasing indeed and reflects, to a large extent, the better understanding which exists as to the
approach adopted by the Office to many common problems.  However, fundamental differences of opinion 
continue to exist with certain insurers concerning such issues as professional driving permits and the 
compliance with statutory obligations for cover to exist in terms of insurance policies.

The number of complaints arising out of the rejection of claims for theft and burglary continues to be a 
cause of major concern.  Many consumers find themselves the victims of crime and experience difficulty in 
complying with ever increasingly onerous obligations in terms of policy contracts.  In many cases consumers
are unaware of these obligations or the consequences of non-compliance.

Appeals against rulings or decisions of the Ombudsman

Certain quarters of the Industry expressed a desire for an appeal mechanism against formal rulings by the
Ombudsman.  The matter was considered in detail by the Office and a discussion paper prepared on the 
subject for consideration by the Board as well as the Industry.  A number of significant practical problems were
identified in the introduction of an appeal procedure, particularly the fact that a right of appeal would have 
to extend to both policy holders and insurers.  After consideration, the Board of Directors felt that the 
introduction of an appeal mechanism was not warranted and that the status quo should be maintained.  The
matter was later referred to the SAIA Board and after a presentation was made by the Ombudsman and the
Deputy Ombudsman, the SAIA Board voted against the introduction of an appeal procedure.

Motor Warranty Policies

Considerable improvement was made in the year under review in eliminating certain systemic practices 
surrounding the marketing of these products and the interpretation of policy contracts.  This was accompanied
by a significant reduction in the number of complaints concerning the rejection of claims made in terms of
these policies.  The underwriters of these products are to be congratulated in the positive approach adopted
towards the clarification of points of uncertainty or ambiguity and in the most constructive relationship which
has been established between the Office and underwriters of these products.  A great deal of work 
nevertheless remains in educating consumers as to the cover provided by such products.

Underwriting Managers and Administrators

As part of the Office’s initiative in reaching out to all branches of the Industry, a number of beneficial 
meetings and exchanges with underwriting managers took place.  There appears to be a greater awareness of
the concerns of the Office concerning the conduct of underwriting managers and the difficult position that they
may find themselves in when addressing complaints which require an objective, impartial and balanced
approach to be followed.  The Office is mindful of the important role that external underwriting managers play
in the underwriting and promotion of various classes of insurance.  The Office will continue with its efforts to
promote a better understanding of its workings with this segment of the Industry.

Consumer awareness and education

Consumer education remains one of the biggest challenges facing the insurance industry.  The Office of the
Ombudsman regards consumer education as vitally important.  Although this activity is not a core part of its
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functions, the Office strives to promote an awareness of its activities wherever possible and believes that it can
play a significant and meaningful part in the promotion of general financial literacy in particular, a 
working knowledge of the principles underlying insurance contracts.  In 2008 the Ombudsman personally 
participated in the workings of the SAIA Committee on Consumer Education and also participated in a large
number of television and radio interviews aimed at raising the profile of the Office of the Ombudsman as well
as levels of consumer understanding on insurance.  The Ombudsman also attended various conferences and 
seminars dealing with consumer education whilst the Office also exhibited at a consumer exhibition organised
by the Kwa-Zulu Natal Department of Economic Development, Consumer Affairs Division.

The Ombudsman maintains a close and cordial relationship with all sectors of the media and regularly offers
input on articles concerning the Insurance Industry or insurance related matters.

Interaction with the various branches of the Industry

During 2008 considerable attention was paid to the fostering of positive relationships with the various 
branches of the broader insurance industry.  Presentations and workshops were conducted with not only
Insurance Companies but also the Institute of Loss Adjusters, the South African Association of Underwriting
Managers (SAUMA), the Financial Intermediaries Association (FIA) and various brokers.  These activities have
proved to be both interesting and popular.  It is hoped to continue with these presentations in 2009 and for
the Ombudsman to devote a greater proportion of his time to this important task once the case load handled
by the Ombudsman can be reduced.

The Board approved an initiative launched in late 2008 to commission a series of audio visual presentations to
be done in modular form, dealing with a variety of topics and issues.  These audio visual presentations will
thereafter be made available to the broad insurance industry as well as the media to promote awareness of the
Office of the Ombudsman and its workings.  This will enable a greater audience to be reached and will avoid
the necessity for the Ombudsman or the Deputy having to repeat the same presentation to different audiences.
The first module has been filmed and is currently in the production phase.

Interaction with Ombudsman - locally and abroad

The Office actively pursues the promotion of a cordial and close relationship with all other Ombudsman Schemes
both locally and abroad.  The Office is a member of the Association of Financial Ombudsman Schemes of South
Africa and recently joined the International Network of Financial Ombudsmen which has members from 
countries throughout the world.

At the end of September 2008 the Ombudsman and the Deputy Ombudsman attended the Annual International
Financial Ombudsman Conference held in New York, USA.  The conference took place at the same time that a
major bail out of financial institutions was announced following upon the global financial crisis precipitated 
by the sub prime mortgage saga.  Very interesting presentations were made by the Offices of the various 
regulatory authorities in the USA.  Following upon the various presentations and discussions with 
representatives of the variety of Ombudsman Schemes throughout the world which were represented at the 
conference, I believe that it can be said with absolute conviction that the Financial Services Sector in South
Africa is exceptionally well regulated and is served by excellent Ombudsman Schemes which, in terms of their
mandates, offer a unique system of redress and justice often not available to consumers in many other 
countries.  Attendance of international conferences reinforces the recognition that the challenges facing
Ombudsman Schemes, despite obvious differences in regulatory environments and legal systems, are largely 
similar in nature.

Debate concerning the merits of establishing a single independent Ombudsman Scheme for the
Financial Services Industry

In 2008 the debate initiated by the FAIS Ombud concerning the merits of the establishment of a single 
independent Ombudsman Scheme for the Financial Services Industry continued.  Motivation for this proposal is
the alleged confusion which exists in the minds of consumers regarding the activities of the various Ombudsman
Schemes and where consumers should direct complaints.  It has also been suggested that statutory based
Ombudsman Schemes “have more teeth” than voluntary schemes and are more effective in promoting interest
of consumers.  Voluntary Ombudsman Schemes are frequently attacked as being nothing more than lackeys 
of the Industry that they serve and not being willing to confront their members upon whom they depend for
financial support.

The issue of ease of access to Ombudsman Scheme should not be confused with their effectiveness.  More can
certainly be done to make the existence of Ombudsman Schemes better known and to facilitate entry into such
schemes.  However voluntary schemes have unique advantages in terms of flexibility, informality and 

from the Ombudsman (continued)



effectiveness through negotiation and mediation which are not always
possible through a statutory framework.  Voluntary schemes are able to
offer unique cost benefit advantages.  The unit cost can serve as a 
useful measure of the efficiency of Ombudsman Schemes. In terms of
international benchmarking a unit cost is defined as the cases finalised
in a year divided into the expenses for the year. In 2008 our unit 
cost came in at R1300. This compares very favourably with local and 
international Ombudsmen who report this figure.

Jurisdiction in commercial disputes

In 2008 the Office received a total of 499 commercial disputes.  An increase in the jurisdictional limits for 
commercial disputes was approved by the Board.  The turn over restriction on a policy holder has been retained
but has been increased to R10 million.  The amount per claim has been increased to R1 million from R800 000
(this increase also applied to personal insurance).  The turn-over limitation however prevents many deserving
cases from reaching the Office of the Ombudsman and should be reviewed on a regular basis.  The type of 
complaint which may be referred to the Office remains unaltered.

Ombudsman Briefcase and other publications

The Office publishes a quarterly newsletter via the internet and e-mail which contains case studies of 
interesting or novel matters.  In addition the Office issues circulars from time to time dealing with a variety of
topics and aimed at clarifying the legal position on issues or the position of the Office in relation to issues.
These publications have proved to be exceptionally popular and are widely read and circulated.   It also 
contributes monthly to Cover Magazine, an industry publication.  The website for the Office has been upgraded
and is under constant review.

OUTLOOK FOR 2009

2009 will no doubt present a year of unique challenges for the Financial Services Sector world wide in the wake
of the credit crunch crisis.  The Financial Services Industry and in particular the Insurance Industry in South
Africa will no doubt also feel the effects of the global economic crisis.  However, I am confident that the
Industry will rise to meet the challenges presented and will emerge from what may be a difficult year, tougher,
leaner and better equipped than ever to meet boundless opportunities which will be created by an expanding
and vibrant South Africa.

APPRECIATION

I am indebted to the Chairman of the Board, Mr. Moses Moeletsi and Deputy Chairman, Gail Walters as well as
the other board members for the guidance, support and encouragement received in 2008, despite the often 
difficult circumstances in which the Office had to function.  I am also extremely grateful and appreciative of
the tremendous support and enthusiasm received from the staff of the Office, all of whom have performed
beyond the call of duty.  It has indeed been a pleasure to work with such an enthusiastic, dedicated and 
motivated team, particularly the professional staff who have been asked to cope with an exceptionally high 
work load.

Lastly, my sincere appreciation to my Deputy Ombudsman, Hendrik Viljoen for his ongoing assistance and 
guidance.  Hendrik was often called upon to step into my shoes when I was unavailable and he rose to the 
challenge with outstanding results.

Finally, I would like to express my sincere appreciation to all members of the Insurance Industry who have 
contributed so greatly to the ongoing success of the Office of the Ombudsman and without whose participation
it would not be possible for the Office to function.

Brian Martin
Ombudsman for Short-Term Insurance
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THE DANGERS OF PARTIAL AND UNDER-INSURANCE

The Insured was the owner of a commercial building situated in Cape Town, which was damaged as a result of a fire which
occurred in December 2005.  The Insured submitted a claim against its Insurer for the damage occasioned by the fire.

Upon investigation it appeared that the Insured had only insured certain floors of the building and not the entire building.  It
appears that the building was only partially occupied by tenants and that certain floors were unoccupied.  The fire in question
had emanated from the third floor of the building which was “uninsured” and had spread to the “insured” portion of the 
building.  The Insurer maintained at the time that the policy was taken out, it was unaware of the fact that the Insured only
intended to insure certain floors and not the entire building.  The Insurer stated that had it been aware of the circumstances,
it would have declined the cover requested.  The Insurer also maintained that average was applicable to the Insured’s claim 
having regard to the replacement cost of the building as a whole.  The Insured maintained that it had been agreed with the
Insurer that average would not be applied and that the re-instatement cost should be determined by reference to only the first
three floors of the building which had been occupied at the time of the loss.

The Insurer, through the services of a Consulting Architect, determined the replacement cost of the building as a whole at 
R32.2 million and the replacement cost for the first three floors at R12.5 million.  On this basis the property had only been
insured for 24.97% of its correct value.  The Insurer thereafter made an ex-gratia offer to the Insured based upon the 
estimated replacement cost and the loss suffered.  The Insured disputed the re-instatement cost calculated by the Insurer or
the application of average.

The Insured, without formally rejecting the Insurer’s offer approached the Ombudsman for assistance and argued that the 
building had only been “slightly under insured”.  The Insured maintained that the replacement value for the first three floors
was R4.5 million whilst the sum insured had been R3.14 million.  He maintained that the replacement cost of the building as
a whole was irrelevant as the whole building had not been insured.

The Insured insisted upon a meeting with the Ombudsman and was accompanied by a quantity surveyor at the meeting.  At 
the meeting the Insured produced a certificate issued by the quantity surveyor which merely stated that a “preliminary site
inspection” had been conducted and that the cost of re-instatement of the first three floors had been calculated at 
R4.8 million and the cost of replacement of the building as a whole at R11.8 million.  The certificate further stated that the
valuation had been compiled “in conjunction with plans and relevant documentation like engineer’s bending schedules/plans”.
It was also argued that the figures arrived at by the Insured’s quantity surveyor was in line with the estimated replacement
costs arrived at by a loss adjuster appointed to investigate the matter.

The Ombudsman pointed out that a loss adjuster without any special knowledge or skill would not be in a position to 
accurately estimate the replacement cost of a building and that this was a matter to be determined by an appropriately 
qualified and experienced quantity surveyor or architect.  The certificate furnished by the quantity surveyor was also unhelpful
and insufficient in as much as it contained no detail concerning the method of calculation, or even a description of the size of
the building, its method of construction or standard of finishes.

After the Insured refused to accept the views of the Ombudsman a formal ruling was made in which the Insured was directed,
within a period of 30 days, to obtain a comprehensive report from a registered quantity surveyor practicing in South Africa which
report was to contain a detailed, reasoned and clear basis for the method of calculation employed by the quantity surveyor as
well as the result achieved.  The Insured failed to comply with the deadline set by the Ombudsman, but later produced a 
further report by the quantity surveyor which once again simply re-instated the figures previously arrived at stating that the
valuation “is based on actual quantities taken off plans provided by you as well as actual on-site dimensions etc. taken by us
during our site inspections”.  It was furthermore stated that the valuation amounts represented replacement costs as at
December 2005.

The Ombudsman again rejected the report furnished by the quantity surveyors as being insufficient and unreliable.  The Insurer’s
consulting architect was however requested to review the report of the quantity surveyor.  The Insurer’s consulting architect
recalculated the cost of replacement at R16.7 million for the first three floors and R31.2 million for the building as a whole.  A
detailed basis for the calculations made was furnished and it was furthermore pointed out that the estimate furnished by the
Insured’s quantity surveyor did not include the cost of demolition, escalation or professional fees and had also been based upon
rates which were considered “grossly understated”.

The Ombudsman rejected the replacement cost estimated by the Insured’s quantity surveyor and upheld the replacement 
cost arrived at by the Insurer’s consulting architect on the basis that these costs had been determined in an objective, 
transparent and consistent manner.  The Ombudsman ruled that, leaving aside the question of whether there had been a 
material misrepresentation at the inception of the policy which would have entitled the Insurer to void the policy ab initio, as
this issue had not been raised by the parties, the building should clearly have been insured as a whole.  A building could not
be “partially insured” as this amounted to selection of a risk against the Insurer, as was evidenced by the facts of the matter
where a fire had started on an “uninsured” portion of the building and had spread to an “insured” portion of the building.  It
was doubtful whether the Insurer would have agreed to insure the building at all had the true actual position and basis for
insurance cover been disclosed.  The Ombudsman upheld the Insurer’s contention that average should be applied and should be
calculated on the basis of the estimated replacement cost for the building as a whole as determined by its consulting 
architects.



24-HOUR TURNAROUND TIME ON UNDERWRITING

The Insured purchased a Ford Bantam bakkie during April 2007 which was to be financed
by a credit provider.  The Insured was contacted on the 19th April 2007 by the dealer to
advise that his application for finance had been approved and he was requested to attend at
the dealership to complete the required documentation.  Whilst the Insured was at the 
dealership completing the documentation he was informed by the dealer that he required 
comprehensive insurance on the vehicle and was advised that this could be arranged for him.
The Insured agreed to the proposal subject to a quotation.  The dealer subsequently made a 
telephone call to a person unknown to the Insured and requested that insurance cover be arranged.
The Insured was requested to furnish the person with certain information over the telephone which he did.
The Insured was later given a quotation for the premium which he accepted.  The Insured was advised that a fax would
be sent to the dealer confirming the cover.

The Insured received no further communication regarding the insurance of the vehicle which was later released to him by the
dealer.

Ten days after the vehicle had been purchased the vehicle was damaged in an accident whilst being driven by the Insured’s
brother.  The vehicle was later declared to be a write-off.  The Insured thereafter contacted the dealer who referred him to a
broker.  The Insured was later advised that the Insurer would not entertain the claim and maintained that no policy had been
issued.  The Insured then approached the Ombudsman for assistance.

The Insurer in response to the Insured’s complaint maintained that the broker, who was approved to market the Insurer’s 
products, had telephoned the Insurer for a quotation on the vehicle.  It was alleged that the broker had been told that there
was “a 24-hour turnaround time on underwriting”.  The Insurer maintained that after the quotation had been done it was 
ascertained that the Insured’s profile did not meet the criteria set and the risk could not be accepted.  The Insurer further
alleged that one of its consultants attempted to contact the Insured to inform him that the proposal had not been accepted,
but had not been able to reach him.  In the meantime the broker had sent a confirmation of cover to the dealer and the 
vehicle was released.  The Insurer maintained that no valid policy had come into existence.  It attempted to shift the blame to
the “broker”.

The Ombudsman requested the broker to furnish an explanation for her conduct and the basis upon which it had been 
represented to the Insured and the dealer that the vehicle had been insured.  The broker acknowledged that she had been 
contacted by the dealer and maintained that she had telephoned the Insurer to obtain a quotation.  She stated that the 
premium which was quoted by the Insurer was very high but she understood that this was so as only the Insured’s bakkie would
be covered.  She then proposed to the Insurer, in order to lower the premium, that the Insured also insure his household 
contents with the Insurer.  She was aware at that stage that the Insured was at the dealer’s premises and wished to take 
delivery of the vehicle as soon as the documentation had been completed.  The broker maintained that she had indicated to
the Insured that the premium would be lower if his household contents were included in the policy.  The Insured accepted this
suggestion.  She stated that she immediately thereafter contacted the insurer indicating the insured’s acceptance.  She 
maintained that it was confirmed to her that the policy would commence and that the cover provided would be mainly in respect
of the Ford Bantam bakkie, but that the Insured’s household contents would be included.  She said that the Insurer 
confirmed that it had all the necessary information required to issue the policy.  She was advised that the Insurer would 
contact the Insured if there were any further problems.  She furnished the Insurer with the Insured’s contact details.  After her
telephonic discussion with the Insurer she confirmed to the dealer telephonically and by way of fax that the vehicle was insured
and could be released to the Insured.  She maintained that she heard nothing further from the Insurer.  After a claim was 
intimated she contacted the Insurer and was later advised that the policy had not been activated.

The Ombudsman questioned whether in circumstances where an Insurer appoints a broker to market its products and to furnish
quotations to members of the public, with the knowledge that the broker is sourcing business from dealers, all persons involved
in the distribution chain are not to be regarded as agents of the Insurer.  In this event the Insurer would be vicariously liable
for any acts or omissions on the part of the persons responsible for the distribution of the insurance products.  The Ombudsman
also raised the question of whether the Insurer would not be estopped in these circumstances from denying that a valid 
contract of insurance had come into being.  The Ombudsman also pointed out that it was incorrect in such cases to refer to the 
“broker” as an agent of the Insured.  At no stage did the Insured appoint the “broker” to act on his behalf, nor was he aware
of the relationship which existed between this person and the Insurer.  The Insured had been offered insurance by the dealer
and had been led to believe that the person to whom he spoke to was authorised to represent the Insurer and to conclude 
policies of insurance.  The dealer had likewise been under this impression and had acted upon the representations of 
the “broker”.  

The insurer conceded that the broker was authorised to market its products and furnish quotations but denied that the broker
had authority to issue policies on its behalf.  The Insurer maintained that it was entitled to assess the risk associated with any
proposal before going on cover.  It had not confirmed the cover.  It also disputed the allegations made by the broker 
concerning her discussions with it.

The Ombudsman pointed out to the Insurer that the very notion of furnishing a quotation to an Insured implied that the 
Insurer had evaluated the risk associated with the proposal and was making an offer to the Insured which, if accepted by the
insured, constituted a binding agreement.  The Ombudsman queried how it would be possible to have arrived at a premium if
there was no underwriting of the risk.  The furnishing of a quotation to an Insured in circumstances such as the present 
clearly implied that the Insurer had completed all its underwriting investigations and had determined whether it wished to
accept the risk proposed for and on what terms.  Furthermore, if the broker had acted outside the scope of the mandate 
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conferred by the Insurer where the broker had ostensible authority to conclude contracts of insurance on behalf of the Insurer,
then this was a matter to be resolved between the Insurer and the broker concerned.

The Insurer refused to accept the views of the Ombudsman on the matter but later at a meeting conceded that the practice of
its authorised brokers soliciting business from motor vehicle dealers in circumstances where it knew that a vehicle could not be
released to the purchaser unless confirmation of insurance cover was received was an undesirable business practice as envisaged
in the Short-Term Insurance Act.  If proposals for cover were to be subject to a waiting period whilst underwriting requirements
were complied with then this had to be clearly brought to the attention of both the dealer and the Insured.  The Ombudsman
pointed out that it was significant that neither the Insured, the broker nor the dealer appear to have been aware of the 
“24-hour turnaround time on underwriting” and it was inconceivable that the dealer would have released the vehicle to the
Insured unless the requirements in terms of the finance agreement had been complied with, whilst the Insured would not have 
accepted delivery of the vehicle if it was not comprehensively insured, having regard to the potential consequences for him if
the vehicle was not so insured.

The Insurer subsequently agreed to accept liability for the claim subject to the payment of outstanding premium.

BURGLARIES AND PROOF OF OWNERSHIP

The Insured stored her goods at a residential property belonging to a friend of hers.  The Insured and the owner of the 
property had keys to the house and regularly visited the premises.  The Insured was in the process of moving home at the time.
The Insurer had been notified of these arrangements.

In April 2007 the Insured notified the owner that she would be collecting her goods as she had found alternative 
accommodation.  The Insured planned to move into the new accommodation on the 1st May.  When the Insured arrived at the
premises to collect her goods she found the house was occupied by an unknown person who was making use of her goods and
furniture.  She observed that certain items had been removed from the home.

The Insured reported the matter to the SAPS and attempted to recover her goods.  She notified the brokers of the fact that 
certain of her goods had been stolen.  The Insured also ascertained that the owner of the home had permitted her son to move
into the premises and to use the Insured’s goods.  The locks on the premises had been changed denying the Insured access.

The Insurer subsequently denied liability for certain of the items lost by the Insured on the grounds that she was unable to 
produce proof of ownership.  Later on the Insurer raised as additional defences the issue of late notification and the fact that
the theft was not accompanied by the breaking into / out of the building by actual visible and forcible means.  Still later it was
alleged that the Insurer had not been informed that the Insured had judgements against her.

It appeared from the assessor’s report that when the Insured and her husband had returned to the house to collect the Insured’s
goods, they discovered that the locks on all the doors had been changed and that access could not be obtained to the house.
The Insured and her husband returned later and a confrontation occurred with the occupiers, who were clearly using certain of
the Insured’s goods.  The loss adjusters recommended to the Insurer that liability be declined for the loss as the Insured and
her husband had “a bad record with regards to their personal finances”.  The Insured was considered to be a poor moral risk.

As far as the alleged failure to have disclosed judgments against the Insured was concerned, the Ombudsman pointed out that
the judgements in question amounted to approximately R2 000-00.  The Insured did not dispute the existence of the judgements
but stated that she had fallen into arrears with certain of her obligations after her son had met with an accident, but that she
had subsequently made arrangements with her creditors.

The Ombudsman, after considering the matter, pointed out that “burglary” was defined in the policy as “breaking into / out of
a building by actual visible and forcible means”.  The person to who occupation of the premises was given by the landlord did
not simply gain entry into the premises by the use of a key and thereafter leave in the same way.  The entire lock had been
removed and replaced with another lock.  To remove the lock required the application of force and the use of tools.  The removal
and replacement of the lock in order to gain access to the premises and to deny entry to the Insured, clearly fell within the
ambit of the term “forcible means”.

The Ombudsman also criticised the loss adjuster who had investigated the matter.  It was clear from the loss adjuster’s report
that he had not had an open mind towards the Insured’s claim, but had deliberately set out to try and paint a negative picture
of the Insured by focusing on the fact that she had very small judgements against her.  No attempt had been made to ascertain
the circumstances in which these judgments arose, or their significance. He simply attempted to cast doubt on the Insured’s
character by stating that the Insured and her husband had “a bad record with regards to their personal finances” and that the
Insured was “a moral risk” without any factual basis for these allegations.  The loss adjuster had simply dismissed the Insured’s
conduct as amounting to “a very shady deal in renting a house”.  No attempt had been made to objectively and fairly quantify
the loss suffered by the Insured or to consider whether the claim was covered by the terms of the policy.  After the matter 
was discussed with management at the Insurer, the Insurer agreed to accept the Insured’s claim and the Insured was 
indemnified accordingly.

(continued)



DRIVING UNDER THE INFLUENCE OF ALCOHOL

The Complainant submitted a complaint after his motor accident claim was rejected by the
Insurer on the basis that the Complainant was under the influence of alcohol at the time of the
accident.

The Complainant alleged that on the night of the accident, he went to visit a friend at about
17:00.  The friend was not home at the time and whilst waiting for him, the Complainant consumed
more than half of a 750ml bottle of whiskey.  When the Complainant’s friend arrived at about 19:00,
the Insured requested his friend to take him home as he did not want to drive the vehicle whilst under
the influence of alcohol.

On their way home they rounded a sharp curve where there was no street lighting and the friend allegedly drove into the back
of a stationary vehicle.  An argument ensued between the parties and only stopped when the SAPS arrived.

The Complainant alleged that when the SAPS arrived, they only asked who the owner of the vehicle was and not who was 
driving the vehicle.  He was then arrested for driving whilst under the influence.  The Complainant told the SAPS that he was
not the driver of the vehicle at the time of the accident, however they refused to listen to him.

In substantiation of the rejection, the Insurer provided the Ombudsman with copies of the Accident Report Form and their 
investigators report detailing their investigation.  The third party and other witnesses positively identified the Complainant as
the accident driver of the Insured vehicle.

Due to all the supporting documentation provided by the Insurer, the Ombudsman found that the Complainant’s version of events
could not be substantiated.

The Complainant was advised that although he was adamant that he was not the accident driver of the vehicle, there was 
conflicting evidence in this regard and therefore a Court of Law would be the only proper forum to decide such a dispute, should
he wish to pursue the matter.

CONSEQUENTIAL LOSS

The Insured operated a transport business and filed a claim with its Insurer for damage to a mechanical horse sustained whilst
the vehicle was travelling along a national road.  The Insured stated that an object, presumed to have been a heavy piece of
metal, fell off a truck travelling in front of the Insured’s vehicle.  The object struck the bumper of the truck and went under the
front of the truck.  The Insured vehicle rode over the object.  The Incident occurred whilst the Insured was travelling uphill with
no place to pull over to the side of the road.  There were also trucks travelling behind the Insured’s vehicle at the time.  The
incline lasted for about 3 kms.

Once the vehicle reached the top of the hill the Insured switched off the engine and coasted to a halt.  He pulled over to the
side of the road at the first opportunity and got out of the vehicle to inspect the damage.  Upon inspection he found oil on
the ground and ascertained that the sump of the vehicle had been damaged.

The Insurer subsequently rejected liability for the Insured’s claim for damage to the engine on the grounds that the 
damage to the engine was “consequential/subsequent and specifically excluded on the policy”.  The Insurer also maintained that
there was an onus on the driver or owner of the vehicle “to react to a specific warning light and/or gage when it appears on
the dashboard”.  It is alleged that the driver did not take the necessary precautions to limit the damage and did not act as if
he was uninsured.

The Insured disputes the Insurer’s allegations and maintained that it was quite impossible to stop at the point of impact and
he also had no reason at that stage to suspect that damage may have been done to the engine.  The incident occurred whilst
the Insured was driving in a single lane and that if he had stopped at that point the vehicle would have protruded into the
road and would have in fact constituted a major hazard to other vehicles travelling on the roadway.  The Insured also stated
that no warning light had come on as the engine did not overheat.  The only indication of a problem was a slight drop in the
oil pressure at the time the vehicle reached the top of the hill.  The object which struck the Insured’s vehicle had forced a hole
in the sump which led to an immediate loss of oil.

The Ombudsman, after reviewing all the facts pointed out to the Insurer that the damage to the insured’s engine had 
resulted from a direct impact with an object in the road and as such the damage to the engine could not be said to be a 
consequential loss but was in fact a direct result of an insured peril.  In order to escape liability to indemnify the Insured for
the loss the Insurer must, at the very least, establish recklessness on the part of the insured driver i.e. the driver, by virtue of
the circumstances surrounding the loss and his subjective knowledge, knew that there was in fact damage to the engine but
had nevertheless continued to drive the vehicle, indifferent as to the outcome.  The Ombudsman concluded that there was 
insufficient evidence to conclude that the driver had any knowledge of the damage to the engine and had acted recklessly in
the circumstances.  In the meantime, Messrs. Cummins who were in possession of the Insured’s vehicle 
purported to attach the vehicle and to sell same in settlement of an alleged lien.  When faced with a ruling on the 
matter the Insurer agreed to accept the Insured’s claim and subsequently paid Cummins enabling the insured to obtain 
possession of its vehicle and to have the damage repaired.
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“I hope that you are having a good day. Mine started on a good note! They came to fetch the vehicle.
Thank you for everything.” 
– Michael Herbert

“Thanks a lot for such wonderful service. I am indebted to you on this. This was well executed.” 
– Zolani Mthembu

“We appreciate the existence of your Offices and the important role you play in the consumer rights
industry in the protection of individuals and small companies’ rights within the insurance industry.
The cordial manner and the service offered by your staff has been of a very high standard and this is
an asset to have such efficient staff.” 
– Georgy Geldenhuys

“Please receive my utmost appreciation and thanks on your decisive and prudent intervention towards
the resolution of my case.  Your intervention has borne favourable results in that my car was 
eventually repaired and all related costs paid and completed to my satisfaction.” 
– Dennis Molaba

“I thank you for your speedy and efficient manner that my claim was handled.” 
– Cheryl Davids

“I can only praise your professional and humanitarian approach to my problem and I am sure that
your attitudes and work ethic are of the highest quality and I can only commend you on a task well
done.” 
– Victor Ho

“We have received payment. I want to thank you for all your patience and assistance over the past
two years and thank you for helping to get it resolved positively. I really appreciate it.” 
– Magdel Muller

“Thanks a lot for the excellent and professional manner in which you handled my case. Now I 
understand the important role of your institution in this type of dispute. I’m so happy about the 
service of your institution. Keep it up!” 
– Harris Rikhotso

“I’d like to take this opportunity to thank you and your team for the efficient manner in which you
dealt with my query. The matter was dealt with in a timely and very professional manner. Your 
organisation kept me informed all the way and was responsive to my mails.” 
– Pat Moleko

“I am over-the-moon at the contents of your letter. I cannot express my sheer joy at hearing that my
insurer will settle my claim. It is like a huge weight has just lifted off my shoulders.” 
– Marc Maipath

“I wish to thank your company for the excellent results you have given me. I appreciate the outcome
of the case. Words can’t express my gratitude.” 
– Wendy Campbell

“I sincerely thank you for your highly professional and organised manner in which you have dealt with
my case. The matter has been handled with care and brought to its fair conclusion.” 
– M.R. Feldman

of appreciation



Brian Martin (Ombudsman) 
and Hendrik Viljoen (Deputy Ombudsman)
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1. Preamble

1.1 The Ombudsman is appointed to serve the interest of the insuring public and all short-term Insurers 
registered under the Short-term Insurance Act and including Lloyds.  The Ombudsman provides, free 
of charge, an accessible, informal and speedy dispute resolution process to Policy Holders who have 
disputes with their Insurers where those disputes fall within the Ombudsman’s jurisdiction.

1.2 The Ombudsman acts independently and objectively in resolving disputes and is not under instructions
from anybody when exercising his or her authority.  The Ombudsman resolves disputes using the criteria 
of law, equity and fairness.  These Terms of Reference define the powers and duties of the Ombudsman.

1.3 The services rendered by the Ombudsman are not the same as those rendered by a professional legal 
advisor and are confined purely to resolution in terms of clause 3.1 below or mediation or conciliation in 
an attempt to settle complaints.

2. Definitions

In these terms of reference the following expressions have the following meanings:

2.1 “the Board” means the Board of Directors of the Ombudsman for Short-term Insurance (Association 
Incorporated under Section 21);

2.2 “the Complainant” means any Policy Holder who makes a complaint to the Ombudsman in respect of any 
insurance services provided by their Insurer;

2.3 “Ruling” means, with respect to a complaint, a written directive issued by the Ombudsman which is 
binding on the Insurer and which is based either in law or equity;

2.4 “the Ombudsman” means the Ombudsman for Short-term Insurance appointed from time to time by 
the Board of the Ombudsman for Short-term Insurance (Association Incorporated under Section 21);

2.5 “Ombudsman’s Office” means the Office of the Ombudsman established to perform the functions set out
in these terms of reference;

2.6 “Policy” means a short term insurance Policy issued by an Insurer to a Policy Holder;

2.7 “Policy Holder” means the person entitled to be provided with the Policy benefits under a Policy;

2.8 “Insurer” means a short-term Insurer registered as such in terms of the Short-term Insurance Act of 
1998;

3. The Ombudsman’s Powers and Duties

3.1 The Ombudsman shall:

3.1.1 act within these terms of reference;

3.1.2 receive complaints relating to the provision within the Republic of South Africa of insurance services 
by an Insurer to a Policy Holder;

3.1.3 resolve such complaints, relating to the provision of insurance services, by agreement or by the 
making of a ruling or by such other means as may seem expedient, subject to these terms of reference.

3.2 The Ombudsman should advise the public on the procedure for making a complaint to the 
Ombudsman’s Office and should take such steps as are reasonably possible conducive to client and 
industry education and training.  The Ombudsman shall in his annual report referred to in clause 3.9  
below provide details of steps taken in this regard.

3.3 On receipt of a complaint in the prescribed format, the Ombudsman will notify the Insurer of the 
complaint by providing the details of the complaint to the Insurer, and the Insurer shall then be obliged 
to give all relevant information and assistance required (including documentation requested by the 
Ombudsman) to enable the Ombudsman to assess fully the merits of the complaint.

3.4 During any period in which the Ombudsman is unable to exercise his duties owing to absence, 
incapacity or death or in a situation where a conflict of interest may arise, the Board may appoint a 
deputy or acting Ombudsman to act in place of the Ombudsman.

3.5 The Ombudsman shall have the overall responsibility for the conduct of the day to day administration 
and business of the Ombudsman’s Office.  The Ombudsman may appoint an Administrator to be 
responsible to him for day to day matters of administration of the Ombudsman’s Office.

of the Ombudsman for Short-Term Insurance
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3.6 The Ombudsman shall have the power on behalf of the 
Ombudsman’s Office to appoint and dismiss employees, 
consultants, legal experts, independent contractors and 
agents and to determine their salaries, fees, terms of 
employment or engagement.

3.7 The Ombudsman shall have the power to incur expenditure 
on behalf of the Ombudsman’s Office in accordance with the current financial budget approved by the
Board.

3.8 The Ombudsman shall give the Board any information and assistance which it reasonably requires, 
including the making of recommendations to the Board on any issues which the Ombudsman believes 
requires the Board’s attention.

3.9 The Ombudsman shall publish an annual report on the activities of the Office, which shall be published 
by 30 May of each year.  Such report will be available to the public.

4. The Jurisdiction of the Ombudsman

4.1 The Ombudsman shall only consider a complaint made to him if he is satisfied that:

4.1.1 the complaint is not the subject of existing litigation;

4.1.2 the complaint is not the subject of an instruction to an attorney in contemplation of litigation against 
the relevant Insurer except where the attorney has simply assisted the Policy Holder in bringing the 
application to the Ombudsman;

4.1.3 the complaint does not involve a monetary claim in excess of R800 000, but the Insurer concerned may 
agree in writing to this limitation being exceeded.  This R800 000 limit shall be subject to review on an 
annual basis;

4.1.4 the complaint is made by a Policy Holder or a duly authorised representative of the Policy Holder to 
whom or for whom the insurance services in question were provided

4.1.5 the complaint relates to any dispute in regard to a Policy and/or any Claim or Claims thereunder or any 
dispute in regard to insurance premiums, or any dispute on the legal construction of the Policy 
wording relating to a particular complaint complying with the requirements of this clause 4.1;

4.1.6 the Complainant has tried unsuccessfully to resolve the dispute through approaches to the Insurer’s 
management or its internal complaints handling section;

4.1.7 the complaint is being pursued reasonably by the Complainant and not in a frivolous, vexatious, 
offensive, threatening or abusive manner, as the Ombudsman may decide in his or her sole discretion;

4.1.8 the complaint has not become prescribed in terms of the Prescription Act, 1969 or any enforceable time 
bar provisions contained in the Policy.

4.2 Should a complaint be lodged with the Ombudsman’s Office and thereafter the Complainant refers such 
dispute to an attorney for the further conduct of the dispute and/or direct correspondence with the 
Insurer, or for litigation, then the Ombudsman will immediately withdraw from the matter.

4.3 With the written consent of an Insurer and at his discretion the Ombudsman may investigate a 
complaint which exceeds his jurisdiction.

4.4 A Complainant may at any time terminate the Ombudsman’s adjudication of the complaint and resort 
to litigation.

5. Limits on the Jurisdiction of the Ombudsman

Subject to these terms of reference, the Ombudsman shall have the power to consider a complaint 
made to him except:

5.1 Where the Ombudsman determines that it is more appropriate that the complaint be dealt with by a 
court of law or through any other dispute resolution process;

5.2 Where the matter is already under the consideration by the person appointed to adjudicate disputes 
in terms of the Financial Advisory and Intermediary Services Act.

6. Time Barring Provisions

6.1 Any enforceable time bar clauses in terms of a Policy shall not run against a Complainant and shall be 
interrupted during the period that the complaint is under consideration before the Ombudsman.  In 
particular, the Insurer waives and abandons all or any rights to rely in subsequent litigation on any time 
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barring provisions in the Policy applying to the commencement of litigation after rejection of a claim, 
or after the happening forming the subject of the claim or after notification of the claim.  In the event 
of the complaint being finalised in the Office of the Ombudsman the Complainant shall have 
30 (thirty) days or the remaining period of the time bar provision of the relevant policy, whichever is the 
longer, within which to institute proceedings against the relevant Insurer, provided however, that the 
Claim had not already become time barred in terms of the Policy when the complaint was received by 
the Ombudsman.

6.2 For the purposes of clause 6.1, the time during which a matter is before the Ombudsman shall 
(provided that the complaint is accepted for adjudication) commence on the day that it is lodged with 
the Ombudsman’s Office to the time that the Ombudsman dismisses the complaint or makes a Ruling.  

6.3 Save as may be otherwise provided in any other legislation relating to or governing the 
Ombudsman, the lodging of any complaint with the Ombudsman shall in no way affect the running of 
prescription in terms of the Prescription Act, 1969 in respect of such complaint.

7. Rulings

7.1 When all the material facts are agreed or the facts have been established to the Ombudsman’s 
satisfaction on a balance of probabilities, the Ombudsman may make a Ruling.

7.2 Rulings shall be based on the law and equity.

7.3 Where a material fact cannot be established or cannot be resolved on a clear balance of probabilities 
the Ombudsman may not make a Ruling.  In such cases the Ombudsman shall advise the Complainant 
that the complaint is not one on which he or she can assist and that alternative recourse may be sought 
through the courts.

7.4 Any Ruling made by the Ombudsman shall be binding on the Insurer concerned.

8. Policy Holder/Complainants Rights

The Policy Holder/Complainant’s rights to institute proceedings in any competent court of law against 
the Insurer shall not be affected by any of the provisions of these terms of reference provided that, if 
the Policy Holder/Complainant institutes proceedings while the complaint is under investigation by 
the Ombudsman, the provisions of clause 4.2 shall apply.

9. Precedents

Rulings shall not establish any precedent in the Ombudsman’s Office.

10. Confidentiality

10.1 The Ombudsman shall as far as possible, maintain secrecy unless the parties concerned expressly 
exempt him or her from that duty and the duty shall continue after the termination of his or her 
services.  The duty of secrecy shall not prevent the Ombudsman in his or her annual report from 
setting out the facts of any case though he or she shall refrain from mentioning names in his or her 
report.

10.2 The Insurer and the Complainant shall not be entitled to make use of any information which comes 
to their knowledge as a result of the intervention of the Ombudsman during the course of any 
investigation by him or her.

10.3 A complaint will be regarded as confidential as between the Policy Holder, the Insurer and the 
Ombudsman and it is for the Ombudsman to decide what should be disclosed to the Insurer and/or 
the Policy Holder.

10.4 Documents brought into being as a result of any approach to the Ombudsman shall not be liable to 
disclosure or be the subject of a discovery order or subpoena in the event of any legal proceedings 
between the Complainant and the Insurer.

10.5 The Ombudsman or any member of his staff will not be liable to be subpoenaed to give evidence on 
the subject of a complaint in any proceedings.

11. Complaints not settled in defined Period

The Ombudsman shall report to the Board all complaints, which have not been completed in one or 
way or another within a time, laid down by the Board.  This time period shall initially be set at 6 (six) 
months calculated from the date that a complaint became an accepted complaint.

of the Ombudsman for Short-Term Insurance 
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Gail Walters (Deputy Chairman)
Head of Group Corporate Affairs, The Hollard Insurance
Company Limited

Jonathan Dixon
Deputy Executive Officer, Insurance Division, Financial Services
Board

Barry Scott
Chief Executive, The South African Insurance Association

Herman Schoeman
Managing Director, Guardrisk Insurance Company Limited

Lillibeth Moolman
Chairperson, South African National Consumer Union

Fati Manamela
Chief Director, Consumer Affairs and Business Compliance
Department of Economic Development

Clive Pillay
Ombudsman for Banking Services

Steve Zietsman
Head of Marketing and Communication, Santam Limited

of the Board
Members

of the Ombudsman
Staff

of the Ombudsman
Members

• ABSA Insurance Company Limited
• AIG South Africa Limited
• Alexander Forbes Insurance Company
• Auto & General Insurance Company Limited
• Centriq Insurance Company Limited
• Compass Insurance Company Limited
• Constantia Insurance Company Limited
• Customer Protection Insurance Company Limited
• Dial Direct Insurance Limited
• Emerald Insurance Company Limited
• Etana Insurance Company Limited
• Guardrisk Insurance Company Limited
• The Hollard Insurance Company Limited
• Indequity Specialised Insurance Limited
• Infinity Risk Solutions
• Legal Wise Insurance South Africa
• Lion of Africa Insurance Company Limited
• Lloyd’s
• McSure Limited
• Momentum Short-Term Insurance
• Monarch Insurance Company Limited
• MUA Insurance Company Limited
• Mutual & Federal Insurance Company Limited
• National Insurers
• Nedgroup Insurance Company Limited
• New National Assurance Company Limited
• NMS Insurance Company Limited
• Outsurance Insurance Company Limited
• Pinnafrica Insurance Company Limited
• Regent Insurance Company Limited
• Relyant Insurance Company Limited
• Renasa Insurance Company Limited
• RMB Structured Insurance
• Resolution Insurance Company
• SAFIRE Insurance Company Limited
• Santam Limited
• SASRIA Limited
• Saxum Insurance Company
• SA Homeloans Insurance Company
• Shoprite Insurance Company
• Standard Insurance Limited
• Unitrans Insurance Limited
• Unity Insurance Limited
• Zurich Insurance Company Limited
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JCC House, 2nd Floor, 27 Owl Street, 

Johannesburg, 2092

P O Box 32334, Braamfontein, 2017

Share Call Number: 0860 726 890

Telephone: 011 726 8900

Facsimile: 011 726 5501

Email: info@osti.co.za

Website: http://www.osti.co.za
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