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Warren Buffett once said

“Someone’s sitting in the shade

today because someone planted a

tree a long time ago”.

South Africa, a country that is abundant in its 

wealth of flora and fauna, is home to 1,017 species of

indigenous trees. From the largest, oldest and perhaps

the most majestic of all trees, the Baobab to the

Buffalo-Thorn whose branches are used for protection

of cattle, each of these trees provides food, shelter and

building material to those who seek it.



Report from the Chairman of the Board

2004 at a glance

The industry

The short-term insurance industry continued to enjoy favourable weather patterns and
other factors resulting in underwriting profits for virtually all insurers. Black economic
empowerment in terms of the Charter continued apace and a number of such deals were
reported by major insurers during the course of the year. 

I commented last year on the signing of the Financial Services Sector Charter, and the
Charter Council is now in place, although the practical implementation of many of its 
provisions has still to be implemented.  The impact of the Charter on the insurance 
industry will ultimately have an effect on the activities of the Ombudsman's office.

The Ombudsman’s Office

It has now become customary for the Ombudsman to announce an increase in new 
complaints year on year and 2004 was no exception. Although not as impressive as the
previous increase of 34%, the office still received a record total of 5 435 new complaints
representing a 25% increase on 2003. It would appear as if the dramatic impact of the
introduction of the Policyholder Protection Rules might now be a thing of the past,
although there is still a general increase in consumer awareness in the country as a whole.
The fact that insurers specifically mandated the Ombudsman to make rulings based on
equity (since 2001), is in line with this awareness and also proves that the industry is 
leading the way in this respect.

The Financial Services Ombud Schemes Act was also passed into law during 2004. As
explained in last year’s report, the Board of the Ombudsman supports the rationale of the
Act requiring Ombudsman schemes to meet certain criteria in order to gain recognition
and a license to operate.  In an effort to improve further the office’s independence, the
Board approved a resolution to change the structure of the Board to allow for greater 
representation for consumer representatives. The Board also approved proposals from the
Ombudsman to expand the jurisdiction of the office to include complaints on certain 
commercial insurance.

Appreciation

Once again, I would like to commend the Council of the Ombudsman's office and 
especially its chairperson, Ms Isabel Jones, for the dedication shown to the affairs of the
Ombudsman's office.  As mentioned above, the Board has approved proposals to change
the structure of the Board and these changes will be implemented during 2005.

I would also like to thank the Ombudsman, Mr Helm van Zijl, for the continued 
dedication which he shows to the affairs of the office, which continues to run smoothly
and efficiently.  This appreciation is also extended to all of his staff for their dedicated hard
work, including specifically the deputy, Mr Jim McIntosh, and the
secretary of the Board, Mr Hendrik Viljoen.  The
Ombudsman's office continues to perform a vital role 
between the industry and insureds.

Ronald Napier
Chairman of the Board
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Report from the Chairman of the Council

In a year where the performances of the voluntary Ombudsmen of South Africa have been

under scrutiny, it was encouraging to see that the Short-Term Insurance Ombudsman, 

Mr Helm van Zijl, was nominated as a finalist in the Department of Trade and Industry’s

Consumer Champions’ Awards.

As the Ombudsman continues on his dedicated and efficient path, my congratulations go 

to him, his deputy Jim McIntosh, board secretary Hendrik Viljoen and the office team 

for keeping up the impetus in striving continually to improve the office’s performance in

resolving consumer’s disputes.

Success in this field can only be gained by hard work in establishing the full facts in each

and every individual case  – and the team have shown a passion for speeding up all the

processes to enable the Ombudsman to come to informed and early decisions.  

The Ombudsman treads the slippery path between disgruntled consumers and sometimes

recalcitrant insurers in deciding what is fair to both parties with great expertise and under-

standing.

Media coverage has continued to promote this office’s activities and the Council 

understands that this is intended to be an ongoing process with concentrated effort being

given to bring additional publications and television and radio programmes into covering all

aspects of short-term insurance.

Close networking with ombudsmen from other industries and overseas have been 

continued with this office’s website still receiving deserved praise.

The Council also commends the Ombudsman’s effort in liasing with the relevant 

departments and members of the management teams of South Africa’s short-term insurers

in an attempt to get full understanding and co-operation as to the needs and motivation of

the actions of the office.

All in all, another successful year from the efforts of the Ombudsman and his team in 

helping to give the South African consumer an effective and relatively speedy alternative

dispute resolution channel which can be easily accessed.

Isabel Jones

Chairman of the Council
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Ombudsman’s  Report

“Justice delayed is justice denied” William Gladstone

2004 sees the achievement of significant milestones for the office

2004 was a remarkable year for the office where a number of significant milestones were
achieved, these being:

• The highest number of complaints received
5,435, which is the highest number yet received in one year, in the fifteen years of 
existence of the office.

• The highest number of claims finalised
We finalised 4,983 complaints, which is also more than in any other previous year.

• The highest amount recovered on behalf of claimants
R40,400,047.66 was recovered on behalf of complainants.  This is more than in any
previous year.  

• The time period to finalise claims
We have ultimately achieved the goal which I had set for this office when I started more
than three years ago, i.e.  to resolve complaints in under three months.  The average time 
for resolving a record number of complaints is eighty-five days.  This is a tremendous
achievement, thanks to the dedication of my staff and the co-operation of the insurance
industry.

Relationship with the industry

The Industry is very supportive of the Ombudsman’s office and it is also receptive to the
Ombudsman’s views relating to the application of equity and what is fair.  During the past 
year fairness has been crystalised by inter alia the following guidelines:

a. was the breach of the Policy condition material to the loss
and

b.   has the Insurer been prejudiced by the breach of the Policy condition.

In October the office conducted a workshop for members of the Industry, which was
over-subscribed and so well received that a number of members asked us to repeat the 
exercise.  At the request of several Insurers, I have conducted in-house sessions with them.

Advice regarding claims
Several Insurers have, before declining a claim, requested the office to advise on 
whether a declinature was justified.

Meetings with Insurers
Meetings with Insurers are held on a regular 
basis when complaints are discussed. 
Unfortunately, a number of claims are 
rejected based on a strict interpretation of 
the Policy conditions and it is only once the 
matter is brought to the attention of the 
Ombudsman’s office that the particular facts of
the claim are then analysed and often the claim is 
then admitted.
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I also visited the enormous and vast office 
of the Financial Ombudsman Service in the United 
Kingdom.

Visits by overseas Ombudsmen
During January 2004 Tony Boorman, one of the Ombudsmen of the United Kingdom office, visited our office and 
we were able to exchange useful ideas.  During April 2004, Sam Parrino, the Australian General Insurance 
Ombudsman, returned the compliment of my visiting his office during July 2003, by visiting our office.

Meetings with Financial Services Board and Parliamentary Committee

As a prelude to the Financial Service Ombud Schemes Act, I attended a meeting with Treasury and the Financial
Services Board, Pretoria, and subsequently I addressed the Parliamentary Finance Committee in Cape Town on the
proposed Bill, which has now become an Act.

Participation on Industry Committees

Hendrik Viljoen, Assistant Ombudsman, continues to serve on the Consumer Education Committee of The South
African Insurance Association (SAIA).  I am one of the four Consumer Directors to the Board of Directors for the
Banking Ombudsman.  I continue to serve as the Chairman of one of the Disciplinary Committees of the Estate
Agency Affairs Board, which deal with complaints by consumers.

Only one ruling necessary against an insurer in 2004

In 2002, eighteen rulings were made against Insurers and in 2003, none were made.  During the course of last year,
one solitary ruling was made against an Insurer.  By far the vast majority of Insurers are extremely co-operative with
regard to dealing with particular complaints, so much so that in several matters not before the Ombudsman, we are
asked what our opinion is and on many an occasion we have agreed with the Insurer that it was entitled to maintain
its rejection of the claim.

Our Staff

In order to ensure that there is a quick turnover of claims, it was necessary to increase our staff to eighteen, with the
appointment of Noa Kraut and Paul van Onselen.  Anne Downham, who was a fantastic team member, left us 
during the year.  Thanks to the tremendous effort of the staff, at the end of 2004, we had only 144 matters that were
older than six months.  This represents 2.65% of all the claims received this past year.

Appreciation and the Way Forward

My staff and I are highly appreciative of the unstinting support we, at the Ombudsman’s office, have received from
our two Chairmen, i.e. Isabel Jones, Chairman of the Council, and Ronnie Napier, Chairman of the Board of Directors.
In the coming year, it is planned that the Board and the Council will merge, which will result that the Insurance
Industry will not have a majority on the Board.  This demonstrates the phenomenal support and confidence which
the Industry has for the Ombudsman’s office.

Helm van Zijl
Ombudsman

There is a fair degree of changeover in staff of Insurers so that the education and training of representatives of 
Insurers who deal with Ombudsman’s claims, is ongoing.  The feedback I receive from Insurers is that these
meetings are enormously beneficial to them.

Letters of rejection of claim to refer client to Ombudsman
At the request of the Ombudsman’s office, The South African Insurance Association (SAIA) has called upon all 
its members to include a reference to the Ombudsman’s office in all letters of rejection of a claim.  A number 
of Insurers have complied with the aforesaid request of SAIA, which in part could explain why the office has 
received such an increase in the number of complaints in the year under review.

Publications
Industry magazines, Cover and FA News have allowed me to publish interesting complaints in each issue.  
Judging from comments made to me, it would appear that the cases are avidly read and examined.  In this way, 
we hope to give guidance to the Industry as to the approach adopted by this office to complaints lodged.

Our Quarterly Newsletter: The Ombudsman’s Briefcase
We continue to produce our newsletter, The Ombudsman’s Briefcase, on a quarterly basis, which is distributed 
electronically to the Industry. It contains a synopsis of interesting cases as well as news and views of the office 
and has proven to be both an effective and valuable tool in educating the Industry.

Website
The year under review saw us incorporating our newsletters onto our website at www.osti.co.za.  The website 
is both fast and user-friendly and is another effective tool in communicating with our stakeholders. 

Consumer Education

Consumer journalists
During the year under review, we have once again, received excellent support and co-operation from all 
consumer journalists. As a result, the office receives much publicity.  I have also co-authored a number of 
articles.  It is pleasing to see that many journalists have highlighted the problematic areas of which the consumer 
should be aware when taking out insurance.

Publications
I have published various articles in both consumer publications and newspapers, such as Car magazine where I
highlighted the precautions, which the insured should take to enjoy proper cover.

Television and Radio
I have had the pleasure of appearing on SABC TV, E TV as well as Summit TV and participated in numerous 
interviews and talk shows with radio stations such as Cape Talk, SA FM, East Coast Radio, Radio Sonder Grense 
and Radio 702.

It is amazing to see the response the office receives from complainants (and strangely enough, Insurers) after 
each television and radio interview has been conducted.

Interaction with Ombudsmen both locally and abroad

During the year, two new Ombudsmen were appointed in the financial services sector, namely Charles Pillai, the 
Financial Advisory and Intermediary Services (FAIS) Ombud, and Manie van Schalkwyk, the Credit Information 
Ombudsman.   Charles Pillai has visited our office and we have likewise visited his office, and we look forward 
to a cordial relationship between our respective offices.  Regular meetings were held during the year with the 
other Ombudsmen in the financial sector, including Judge Peet Nienaber, Ombudsman for Long-Term 
Insurance; Neville Melville, Ombudsman for Banking Services and Vuyani Ngalwana, Pension Funds 
Adjudicator.

During March 2004 I attended an International Ombudsman’s Conference in London where I met with a 
number of Ombudsmen from European countries.  It is truly astonishing to note the similarity of the complaints 
received by the various offices.  I also visited the Office of Fair Trading.  I can only but admire the function of 
this body, which in an intelligent and responsible way ensures that fairness supervenes in the free markets.  
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Back - from left to right:
Azeht du Plessis, Jim McIntosh and Paul van Onselen
Front - from left to right:
Naresh Tulsie, Noa Kraut, Helm van Zijl, 
Hendrik Viljoen and Anastatia Maimane-Mkwanazi
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Case studies where the insurer was wrong 

Lack of due care - Motor policy

Situation

On Tuesday, 11th November 2003, the Insured, an engineer, decided to end his day with some relaxation by 

surfing in the sea.  At approximately 17h00, he parked his Volkswagen Golf in the Kleinbaai parking area in

Blouberg Strand, Cape.  After locking his car, he hid the key behind the suspension of the right front wheel.  Forty

minutes later he came out of the water and saw that his vehicle was still in place.  He sat on the beach and looked

at the sea and when he turned ten minutes later, the vehicle was gone.  The Insurer repudiated liability based on

Clause 4 of the Policy, which read as follows:

“You must take all reasonable precautions to prevent loss, damage and accidents and may effect emergency repairs to your 

property to prevent further damage.”

Ombudsman’s response

The Ombudsman pointed out to the Insurer that the aforesaid Clause was considered in the well-known case of

Santam Limited v CC Designing CC 1999 (4) SA 199 ( C ) where the Court stated that for the Insurer to rely upon

such a Clause, it had to ask whether -

- the Insured recognised the dangers to which he was exposed, and if so,

- he deliberately courted them by taking measures which he himself knew were inadequate to avert them or 

about the adequacy of which he simply did not care in the knowledge that he was insured.

The Ombudsman pointed out that as a matter of law, the Insurer would not be able to establish on a balance of

probabilities that the Insured had acted in a reckless manner.  He may have been negligent but that is what the

Policy covers.  The Insurer agreed to settle the claim.

What is consequential loss in terms of a Motor policy?

Situation

On 10th March 2004, the Insured’s almost brand new Toyota Hi-Lux (it had travelled 4,500 kms) in slippery and

wet conditions fell onto its side.  Passers-by pushed the vehicle back onto its wheels.  Damage to the body

was minimal.  The Insured drove the vehicle to the nearest panel beater, which was about 15 kms away.  After

panel beating repairs, the vehicle was taken to Pretoria North Toyota where it was found that when the vehicle

rolled on its side, oil from the sump leaked onto the piston, which resulted in excessive compression and which led

to the bending of the con rods when the engine was started.  The Insurer then repudiated liability for the engine

repairs on the ground that the Insured’s negligence had caused damage to the engine.

Ombudsman’s response

The Ombudsman pointed out to the Insurer that the purpose of a Short-Term Insurance Policy is to indemnify the

Insured against his own negligence.  It was not unreasonable for the Insured to have assumed that after the vehi-

cle fell over onto its side, that the vehicle had sustained no further damage.  The Insured did not observe any lights

on the dashboard to warn him of potential damage to the engine.  The Consequential Loss Exclusion relied on by

the Insurer was not applicable and is more relevant to financial losses and not to resultant damage sustained in an

accident.

Insurer electing to repair a vehicle

Situation

The Insured’s vehicle, a Daewoo Lanos was involved in a front-end collision.  The Insurer instructed a repairer to

repair the vehicle, which in turn sub-contracted to specialist radiators to re-core the radiator.  Three months later

the engine overheated and it then transpired that the radiator should have been replaced and not re-cored.  As a

result of the defective repairs the Insured had incurred costs amounting to R8, 794.38, which the Insurer refused

to pay on the ground that it had discharged its liability by instructing the repairer to do the necessary rectifications.

Ombudsman’s response

The election by the Insurer to repair the vehicle attracts certain responsibilities, including that the vehicle be

repaired in a fit and proper manner.  The repairer in

this case is effectively the agent of the Insurer and any 

shortcomings in the repair of the vehicle is the responsibility of the

Insurer.  Following negotiations with the Insurer it accepted the

position and settled the claim by reimbursing the Insured.

Failure to renew driving permit -
materiality 

Situation

In the early hours of the morning, on 25th November 2003, the Insured’s driver was on his way to a quarry in the

course of the owner’s business.  As he approached the quarry, the road was blocked by a vehicle, which forced the

insured vehicle to stop.  Three men approached the vehicle and forced the driver to hand over the keys.  The 

driver was taken a short distance away and made to undress.  The thieves then drove off in the vehicle.  The

Insurers declined the claim, as the driver was not in possession of a public driving permit as required by the Policy

conditions.

Ombudsman’s response

The Insurer was asked to demonstrate the materiality of the permit to the act of hijacking.  The Insurer referred to

the recent Supreme Court of Appeal decision given in favour of the Insurer in similar circumstances to the above.

The Insurers were however reminded of the Ombudsman’s jurisdiction, which goes beyond legal issues and is

extended to include equity.  In broad terms, the Ombudsman will ask the Insurer to demonstrate that the breach

was material to the loss or that prejudice had been suffered as a result of the breach.  The Insurer conceded that

there was no link between the holding of a public driving permit and the hijacking, and the claim was settled.

Insured allegedly did not take proper care

Situation

The Insured, who was resident in Margate, was responsible for the funeral arrangements of his father-in-law.  To

make quite sure that he did not leave any documents behind, he locked his wallet, which contained his driver’s

licence, R500, firearm licence, bankcards, and medical aid cards in the cubbyhole of his Ford Bantam Bakkie.

As his immobiliser jack plug could no longer be tied to his key bunch due to a worn out holder, this item was also

kept in his wallet.   He engaged the gear lock and locked his vehicle, which was parked, in his premises.  He went

to bed at about 21h00 and five hours later, i.e. at about 02h00, he discovered to his horror that his vehicle had

been stolen.  The Insurer repudiated liability on the ground that the Insured had failed to take reasonable 

precautions to prevent the loss.

Ombudsman’s response

As per the case study “Lack of due care - motor policy” as highlighted earlier in this Report, the Ombudsman 

pointed out that as a matter of law, the Insurer would not be able to establish on a balance of probabilities that the

Insured had acted in a reckless manner.  He may have been negligent but that is what the Policy covers.  The

Insurer agreed to settle the claim.

Misunderstanding of the consequent loss exclusion on the Motor Policy

Situation

The Insured was travelling east on the N4 from Witbank and near a filling station at Machadodorp he saw that the

temperature on his Mazda Etude was very high, and he then switched off the engine.   Upon inspection of the

engine, he found that it had been damaged by a bolt that had emanated from a truck and which had gone through

the grill and damaged the radiator and air conditioner.   He immediately called the towing services and his car was

towed to Nelspruit.  The Insurer admitted liability for replacement of the radiator, shroud, grill and condenser as
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well as associated labour and coolant.  It denied liability for mechanical damage to the engine 

contending that it was consequential loss.

Ombudsman’s response

The damage to the engine is not a consequential loss as contemplated by the Policy.  The vehicle sustained

“loss or damage” as a result of an accidental occurrence and therefore all the damage is recoverable.  The

only point of enquiry would have been the actions of the Insured in minimising the damage, who stopped

his vehicle as soon as he noticed the high reading on the temperature gauge.  The Insurer conceded and

settled the claim in full.

Driver’s Licence not renewed

Situation

On 11th February 2004, the Insured was involved in a collision.  When he reported the collision to the

police, he then discovered that his driver’s licence had expired on 22nd January 2004.  He was not aware

of the expiry of the licence and had not received any notice that it was due to expire.  The

Insurer repudiated liability.

Ombudsman’s response

The Ombudsman pointed out to the Insurer that the Insured was in fact a licensed driver but had 

omitted to comply with the formalities of renewing the licence.  The Insurer admitted the claim.

Claim time-barred but insurer had repudiated on the wrong grounds

Situation

On 9th November 2000, the Insured’s house in a security complex in Northcliff, Johannesburg, caught

fire and was “literally razed to the ground”.  On 12th December 2000 the Insurer repudiated liability in

respect of the Insured’s claim for the contents of his house on the ground that after development of the

townhouse complex, no Fire Certificate had been issued by the Fire Department, no Occupancy

Certificate had been issued by the Fire Department and the complex did not comply with local fire 

regulations.  Almost three years later, i.e. on 3rd September 2003, the Insured applied for assistance to

the Ombudsman.

Ombudsman’s response

The Ombudsman pointed out that the requirement for a Fire Clearance Certificate is not referred to in

the Insured’s Policy.  The Insurer had made a mistake when it repudiated the Insured’s valid claim and

although the claim was time-barred, the Insurer was, in the light of its repudiation on wrong grounds,

persuaded to admit the Insured’s claim in full and paid the amount of R67, 818.49.

No discount deduction if average applies

Situation

The Insured suffered two setbacks, i.e. his house was burgled and then 

on top of that, he was informed that his contents were vastly 

underinsured.  Quite rightly, the Insurer then applied Average.  In

making payment to the Insured, the Insurer subtracted 25% 

discount from the net amount paid to the Insured on the basis that

if the Insurer had replaced, it would have obtained a discount of

25% from the seller.

Ombudsman’s response

The Ombudsman pointed out that when the Insurer elects to apply Average, it cannot then on top of applying

Average also subtract the discount it would have received had it part-replaced, because it in fact did not 

part-replace. The Insurer was then persuaded to pay the additional 25%, which it had initially subtracted from the

insured’s claim.

Hijack has a wide meaning

Situation

A retired university Registrar and her sister were attacked by a gang of five young men in broad daylight in one of

Barcelona’s main streets.  Her handbag containing passports, money, air ticket, camera, etc. was forcibly taken.

She and her sister were booked to leave on a bus trip to Andalucia the following day.  As a result of the loss of all

her documentation she not only missed a dream trip, but she was also landed with the cost of a great deal of 

additional expense for hotels, a train to Madrid, replacement of items, etc.

Her claim in respect of her Travel Insurance Policy was rejected on the ground that cancellation / curtailment refers

“solely to the following events;

a. Unexpected or sudden illness or injury  -

b. Hijack, strike, riot or civil commotion provided that there was no warning before the purchase of this 

policy that any of these were likely to occur during the journey.”

The Insurer alleged that the circumstances of the claim were not insured.

Ombudsman’s response

It was pointed out to the Insurer that:

a. In the decision Cargo Africa CC versus Gilbey’s Distillers and Vintners (Pty.) Limited 1998 (4) SA 355 N, 

the word Hijack was extensively analysed.

b. It has a wide and elastic meaning and includes -

“to rob a person or vehicle by force”.

“to steal from (a person)”.

The Insurer was persuaded to pay the claim (R5,000 - the maximum indemnity in terms of the Policy).

Betterment

Situation

The Insured’s son, who was the named driver of her Opel Kadett, swerved to avoid a dog in the road and 

unfortunately, the Opel Kadett mounted the pavement.   Unbeknown to the driver damage to the sump occurred

and oil leaked out.  Prior to the aforesaid accident, the Opel Kadett had completed some 131,771 Kms. and the

engine was repaired at a cost of R11, 462.29   The Insurer applied a 35% Betterment amounting to R4, 011.80 “in

view of the fact that the engine of vehicle has been renewed”.  The expected life span of the particular engine is

in the region of 250,000 kms and the Insurer calculated that the vehicle had completed 53% of its expected life

span.   The Insurer conceded that the reconditioned engine did not have an influence on the market value of the

vehicle.

Ombudsman’s response

The Ombudsman agreed with the Insurer that the Insured couldn’t make a profit out of his loss.  A factor, which

is of overriding importance to the Ombudsman, is that the Opel Kadett was the insured item, i.e. not the engine.

Inasmuch as the market value of the Opel Kadett had not been increased as a result of repairs to the engine, the

Ombudsman called upon the Insurer to forego the claim in respect of Betterment.  The Insurer was persuaded to

do this and paid to the Insured R4, 200, i.e. almost R200 above the Betterment initially called for.

Footnote: Average
It is a policy term (usual in householders and homeowners policies) allowing
an insurer to pay only a pro rata amount of a claim should the items insured
be worth more than the value stipulated by the insured.

Footnote: Betterment
The term Betterment refers to a deduction made by the insurer for an increase
in the value of the insured item as a result of repairs done by the insurer.
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What the insurer had to say

The Insurer repudiated liability on the ground that the premium was initially calculated on the basis that the 

vehicle would at night be parked in the yard behind locked gates. Had the Insured informed the Insurer of the

change in the overnight parking, the premium would have increased from R215.05 to R249.28.  The Insurer

accordingly received 89% of the correct premium.

Ombudsman’s response

In view of the change in risk and the Insured’s failure to advise the Insurer of the change in risk, the Ombudsman

could not assist the Insured.

Vehicle stolen from Motor dealer’s premises

Situation

The Insured decided to sell his vehicle, a Jeep Grand Cherokee valued at R250, 000.   He arranged for the agents

of the vehicle to display the vehicle on the showroom floor.  Not unexpectedly, the motor dealer required the

Insured to sign a contract headed - “Agreement for the Sale of a Vehicle on Consignment”.  The Agreement 

contained a condition that the motor dealer would be held harmless for any damage, loss, or theft which might

occur.  A security guard employed by the motor dealer stole the vehicle.  The vehicle was recovered with 

damages, which made it uneconomical to repair.  The Insured lodged a claim against his Insurer in terms of his

Motor Policy, which was declined.

Ombudsman’s response

The Ombudsman’s office could not fault the Insurer’s decision as on investigation it was found that liability was

declined on the following:

i. The Insured failed to notify a change in the risk address where the vehicle would usually be kept.

ii. The vehicle was in possession of a member of the motor trade contrary to the description of use claim.

iii. The Insured had deprived the Insurer of any subrogation rights (i.e. right of recovery against guilty third 

party), which the Insurer might have had if the claim had been accepted.

Breach of condition requiring vehicle to be serviced at intervals according to the
manufacturer

Situation

The Insured had a Mechanical Breakdown Insurance Policy for his BMW.  About 18 months after inception of the

Policy the air-conditioning system on the BMW failed, requiring repairs amounting to almost R11, 000.  The

Insurer repudiated liability because the Insured had omitted to service his vehicle regularly and had in fact over-

shot his last service by approximately 12,000 kms.  The Policy contained a clear Clause -

“Failure to comply with the service conditions will invalidate the Policy”.

Ombudsman’s response

The Insured contended that the air-conditioner was a sealed unit and was not attended to during a normal 

service.  The Insurer contended that it was probable that the air-conditioner would have been checked during the

service. The Ombudsman agreed with the Insurer that in the light of the clear Clause referred to above, the Insurer

was entitled to maintain its repudiation of the claim.

Case studies where the insured was wrong

Be honest at all times

Situation

The Insured’s Policy incepted on 1st April 2004.  Two months later, i.e. on 3rd June 2004, his vehicle was 

broken into between 17h45 and 18h15.  The following morning at 08h00, he reported the claim to the Insurer and

inter alia, claimed for a diamond ring apart from his laptop, radio / tape player.  Two hours later, the Insured realised

that what he had done was wrong, and he then telephoned the Insurer to inform them that the ring had not been

stolen, but had been found in his fiancée’s bag.  During the validation of the claim, the Insured admitted that the

ring was never stolen or misplaced.

Ombudsman’s response

The Ombudsman had no hesitation in upholding the declinature of the claim.

Insurer making ex gratia payment

Situation

On 15th March 2004, the Insured’s house in Alberton, was burgled.  The thieves gained entry through a bathroom

window which did not have burglar proofing.   The Insurer repudiated liability on the ground that in terms of the

Policy, the Insured had to have burglar bars before all opening windows and he had failed to comply with this 

condition.

Ombudsman’s response

The Ombudsman agreed with the Insurer that it was entitled to maintain its repudiation. The Insurer nevertheless

made an ex-gratia payment of R15, 000 to the Insured in view of the Insured’s long period of insurance with the

Insurer.

Failure to meet security requirements set out in the policy

Situation

During 2002 the Insured bought a pre-used Uno Fire 1996 model.  The vehicle was fitted with an immobiliser, but

the Insured had no documentation in this regard.  Approximately eighteen months later and on 4th February 2004,

the vehicle was stolen.  The Insurer repudiated liability on the ground that in terms of the Policy, it was a 

requirement that the immobiliser had to be VESA approved and he had failed to deliver proof thereof.

Ombudsman’s response

The Ombudsman agreed with the Insurer that in terms of his Policy, the immobiliser had to be VESA approved 

and in view of his failure to provide proof of the installation thereof, the insurer was entitled to maintain its 

repudiation.

Parking of vehicle in the street

Situation

The Insured lived in Newlands, Cape Town, and when he applied for his insurance, he stated that his vehicle would

be parked in the yard “with locked gates”.  Some two months later the insured took in a flatmate who had a car.

Being a true gentleman, the Insured allowed the flatmate to park her car where he had previously parked his car,

i.e. in the yard and behind locked gates.  Parking space inside the yard was very limited and the Insured was 

compelled to park his Toyota Corolla 1.6, in the street.  One night the vehicle was stolen.
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What is an unattended vehicle?

Situation

The Insured was the proud owner of a Colt Rodeo double cab, but like a number of double cab own-

ers, he had a problem  -  where do you safely lock away valuable items?  On Thursday evening, 18th

September 2003 and at 18h10, he parked his Colt Rodeo in North Ridge Road, Durban, and he decid-

ed to place his Laptop Computer out of sight and behind the rear seat.   A car guard was present guard-

ing the Colt Rodeo and three other vehicles.  Approximately twelve minutes later two males in a white

City Golf drove into the parking area and parked behind the Colt.  One male got out of the City Golf

and allegedly threatened the car guard with his life.   He then broke the rear right side passenger win-

dow, pulled back the rear seat and withdrew the Laptop Computer.  He got back into the white City

Golf and they then departed at speed.

The Insurer relied upon the following Clause in the Policy  -

“We will not pay for …………. 2.4 loss by theft of any Laptop, Palmtop, Notebook or similar portable

computer from any unattended motor vehicle or office.”

Ombudsman’s response

The Ombudsman agreed with the Insurer that an “attended vehicle” is usually where a driver or 

passenger is present in the vehicle. In view of the clear terms of the Policy, the Ombudsman agreed

with the Insurer that it had correctly rejected the claim.

Regular driver misrepresented

Situation

The Insured (older man - OM) was the owner of a Volkswagen Jetta. When he took out his Policy he

recorded that he was the most regular driver of the vehicle.   On 20th October 2003, the vehicle was

extensively damaged in a collision whilst driven by the male partner (younger man - YM) of the owner.

The Insurer repudiated liability on the ground that the YM was in fact the regular driver of the insured

vehicle.   It transpired that the YM had initially applied for the insurance, but 

when it became clear that he would have to pay a much higher premium, he recorded the OM as the

owner and regular driver.   The OM qualified for a seven-year no-claim bonus, which the YM did not

qualify for.  The Insurer stated that had the correct driver been noted, the premium

would have increased from R424.80 to R1, 056.90 per month.   It had only

received 30% of the correct premium.

Ombudsman’s response

The Ombudsman agreed that the Insurer was correct in its 

repudiation of the claim.

STATISTICS
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Letters of appreciation

“I would like to thank you for the quick, effective and professional way in which you handled this claim.” – Isaac Tait

“Thank you so much for your speedy reply. I would like to take this opportunity to thank you for the efficient way in which you have dealt with the
questions I raised.” – Johanna Fox

“I wish to thank you for the wonderful, efficient and professional manner in which you attended to my matter to this date. It is truly greatly appre-
ciated.” Corlea Geyer

“I hereby wish to congratulate you on your outstanding performance in persuading the insurer to meet my claim. I would also like to convey my
appreciation for the help provided by you in respect of this issue and I especially want to thank you again for the 
fantastic news. After three and a half months I can eventually feel a sign of relief. I further wish to thank you and convey to you my appreciation
for the excellent service rendered during this period and want to extent my best wishes to you for the future.” – Nico Nel

“Thank you very much for the positive feedback and all your help and time. I really appreciate it.” – Andre van der Vyver

“I am writing on behalf of my wife, Beth, and myself to record our deep appreciation of your efforts in our case against the insurance company. Over
the past sixteen months you have been a great encouragement to a couple of people who certainly needed it. The little people desperately need it when
engaged in this sort of dispute with companies that don’t really have to worry about money as their clients most certainly do. Your courage in 
stepping over the mark was, and is, honoured. My wife and I are indebted to you and would also like to recognise the charming and considerate 
attitude of your staff. Thank you sincerely an we hope the resulting publicity which we envisage may lend strength to your arm!” William Harris

“Thank you for your assistance. I am truly appreciative of all the assistance your office has provided my family and I.” – Richard G. Baxen

“I hereby would like to thank you for the splendid effort you put into ensuring that the insurer settle my claim. It is indeed as a result of your 
pursuance that the case was finally resolved in this manner. Without your office I would indeed not have the results I got.” – Maedi R.D.

“Once again I would like to thank you for your wonderful service rendered. May God bless you all.” – D.N. Avis

“I would like to thank you profusely for all your assistance as I could not have done this on my own.” – Nolene Mendes

“I would like to express mine and my wife’s undying gratitude to Mr J.J. McIntosh who not only saved us from having to have our house sold, but
also for the insurance company to fix it. During this time Mr McIntosh acted not only as an Ombudsman, but also somebody who could be utterly
trusted in terms of both his integrity and his competence.” – R.J.B. Bruce

“Words cannot express my happiness and relief at seeing the conclusion of this matter. Thank you so much for all that you have done.” – Lianne
Mylie

“Thank you very much for the feedback. I cannot thank you enough for your assistance and support in finalizing this matter in a positive manner.”
– Willem Horn

“Thank you for all the assistance. This is my first dealing with the Ombudsman and I am really impressed. You really provide a professional ser-
vice to the public.” – Martin Wagenaar

“I would hereby just like to express my sincere gratitude in the manner that you helped me to solve the problem that I experienced. I am grateful
that the problem is now resolved with your help.” – G.M. Solomons

“I appreciate everything you have done for me regarding this claim. I am quite sure I would not have resolved this without your help.” – Sandra
Whitton

“Thank you very much for everything you did – I appreciate it very much. I also want to thank you for the excellent way you handled this matter.”
– Mrs Caldwell

“I would like to thank you for all the help your organisation assisted me with. I truly appreciate it” – L.J. Dercksen

“Thank you very much for your assistance in the case. I appreciate the time and effort you put into it. Wishing you many years of successful and 
professional help.” – Mr. J.A. Neuhold

“I am very satisfied. I appreciate what you have done for me extremely.” – Ulrich-Rudel du Preez

“I am very grateful to you for (and impressed by) your assistance.” – F. Willcox
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ABSA Insurance Company Limited
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